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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 15,378) 


In re CHARLES A. KELLY. P&S Docket No. 4811. Decided August 
2, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in the issuance of insufficient 
funds checks or drafts and failure to pay when due for livestock pur- 
chased in commerce. 


Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed on June 8, 1973, by the Pack- 
ers and Stockyards Administration, United States Department of 
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Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on July 13, 1973, in which he ad- 
mits the facts alleged in paragraph I of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report referred to in section 202.16 of the Rules of Practice 
(9 CFR 202.16) and consents to the issuance of a specified order, 
with findings of fact and conclusions, for the purposes of this 
proceeding only, based on the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles A. Kelly, hereinafter referred to as the respond- 
ent, is an individual whose address is Route 5, Box 101, Nacog- 
doches, Texas 75961. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock on commission, in commerce. 


2. Respondent, in connection with his operations as a market 
agency, during the period from February 16, 1972 through Jan- 
uary 15, 1973, in the transactions set forth in paragraph II of 
the Complaint, purchased livestock in commerce and in purported 
payment therefore issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


8. Respondent, in connection with his operations as a market 
agency, during the period from February 16, 1972 through Janu- 
ary 15, 1973, in the transactions set forth in paragraph II of the 
Complaint, purchased livestock in commerce and failed to pay, 
when due, the full amount of the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 and 3 here- 
in, respondent has violated section 312(a) of the Act (7 U.S.C. 
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2138(a)) and section 201.48(b) of the regulation (9 CFR 201.- 
43(b) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or main- 
taining sufficient funds on deposit in the bank account on which 
they are drawn to pay such checks or drafts when presented for 
payment; and 


2. Failing to pay when due the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,379) 


In re MARTIN-BLOMQUIST & LEE COMMISSION Co. P&S Docket No. 
4814. Decided August 2, 19738. 


Consent order—Cease and desist 


Respondent has consented to the issuance of the order herein against it for 
violation of the Act and regulations in connection with accounts and rec- 
ords and the purchase and sale of livestock from consignment. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 18, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
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violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On June 29, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. (a) Martin-Blomquist and Lee Commission Co., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Kansas City Stockyards, Kansas City, 
Missouri, a posted stockyard under and subject to the provisions 
of the Act, hereinafter referred to as the stockyard. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis at the stockyard and 


otherwise in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


2. Respondent, on or about the dates and in the transactions 
listed in paragraph II of the complaint, and at divers other times 
during the period from December 10, 1971 through December 15, 
1972, permitted Ritchie Moberly, its salesman and ringman, to 
purchase, for his own account or an account in which he had an 
ownership interest, livestock which had been consigned to it for 
sale on a commission basis. 


3. Respondent, on or about the dates and in the transactions 
listed in paragraph III of the complaint, and in other transactions 
at divers other times during the period from September 8, 1972 
through December 15, 1972, submitted accounts of sale to con- 
signors of livestock which accounts failed to show the true and 
correct name of the purchaser. Respondent retained copies of 
such accounts of sale as a part of its records. 
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4. Respondent, on or about the dates and in the transactions 
listed in paragraph IV of the complaint, purchased for its own 
account livestock which had been consigned to it for sale on a 
commission basis and, in accounting to the consignors for the sale 
of their livestock, issued accounts of sale showing initial designa- 
tions or left the appropriate place on the document blank as to 
purchaser of the livestock instead of designating the respondent. 
Respondent retained copies of such accounts of sale as a part of 
its records. 


5. Respondent, on or about the dates and in the transactions 
listed in paragraph V of the complaint, sold at auction livestock 
consigned for sale on a commission basis and accounted to and 
paid the consignor of livestock at prices lower than the prices at 
which said livestock was sold. Respondent used said livestock to 
fill purchase orders on the basis of the reduced price rather than 
the price at which the livestock was sold or took said livestock 
into the firm’s dealer account at the reduced price. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)), and sections 201.57(a) and 201.60(a) of the regu- 
lations (9 CFR 201.57(a), 201.60(a)). 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221) and section 201.43(a) of the regulations (9 
CFR 201.48 (a) ). 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has violated sections 307,312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221) and sections 201.48(a) and 201.59 of the regu- 
lations (9 CFR 201.43(a), 201.59). 


By reason of the facts set forth in Finding of Fact 5, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a)) and sections 201.56, 201.58 and 201.59 of the regu- 
lations (9 CFR 201.56, 201.58, 201.59). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent Martin-Blomquist & Lee Commission Co., its offi- 
cers, directors, agents, employees, successors or assigns, directly 
or through any corporate or other device, in connection with its 
operations as a market agency and dealer in commerce, shall cease 
and desist from: 


1. Permitting its ringman or any other employees of respond- 
ent, engaged in the actual conduct of auction sales, to purchase 
livestock out of consignment for any purpose for their own ac- 
count; 


2. Issuing accounts of sale which fail to show the full, true, 
and correct name of the purchaser of consigned livestock; and 


3. Buying for its own account or selling livestock, consigned 
to it for sale on a commission basis, at prices lower than the price 
previously offered or bid on such livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,380) 


GALEN W. SIMMONS v. PAT WILLIAMS and FLOYD BOULAIs. P&S 
Docket No. 4661. Decided August 6, 1973. 


Order of dismissal—No basis for reparation order 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


D. W. Wheeler, Marion, Kansas, for complainant. 
Respondent Pat Williams, pro se. 
David S. Lord, Salina, Kansas, for respondent Floyd Boulais. 
Robert L. Purcell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In an infor- 
mal complaint filed February 11, 1972, a formal complaint filed 
February 15, 1972, and an amendment thereto filed March 23, 
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1972, complainant claimed reparation from respondents in the 
amount of $8,678.00, alleging that he sustained damages in that 
amount as a result of his purchase of 30 calves from the respond- 
ents on January 29, 1972. Complainant further alleged in sub- 
stance, that the calves were warranted to be healthy, were in- 
fected with salmonella, that some had died and that the others 
were carriers of said disease. 


Copies of the complaints, the amendment thereto, and the in- 
vestigation report prepared by the Packers and Stockyards Ad- 
ministration of this Department and filed in this proceeding pur- 
suant to the rules of practice (9 CFR 202.40), were served on the 
respondents on April 10, 1972. A copy of the investigation report 
was served on the complainant on the same day. Respondent Floyd 
Boulais timely filed an answer and requested an oral hearing. 


An oral hearing in this proceeding was held on November 9, 
1972 at Salina, Kansas, before Robert L. Purcell of the Office of 
the General Counsel of this Department. Complainant was repre- 
sented at the hearing by David W. Wheeler, Esq. of Marion, Kan- 
sas. Respondent Floyd Boulais was represented at the hearing by 
Robert L. Marietta, Esq. of Salina, Kansas. Both complainant 
Simmons and respondent Boulais testified and one exhibit was 


admitted into evidence by a stipulation of said parties. 


On January 18, 1972, respondent Boulais caused an advertise- 
ment to appear in a local farm journal in which he offered for 
sale “dairy and beef cross calves, all sizes, any amount.” In re- 
sponse to this advertisement, the complainant Simmons tele- 
phoned Boulais on or about January 25, 1972, and agreed to pur- 
chase 30 head of four week old holstein calves at $65.00 per head. 
The calves were to be delivered to the Simmons farm on Janu- 
ary 28, 1972. 


On January 28, 1972, a second telephone conversation took place 
between Simmons and Boulais in which Simmons was informed 
that the truck which would deliver the calves had been delayed 
by weather and would not arrive until January 29, 1972. In that 
same conversation the: complainant Simmons informed Boulais 
that the delivery of the calves was on appproval and that the 
calves would be subject to inspection at the time of delivery. Also 
in that same conversation Boulais disclosed to Simmons his 
agency relationship with the seller of the calves, respondent Pat 
Williams of Sheldon, Wisconsin. Boulais also informed Simmons 
that in addition to the 30 head of holstein calves ordered, there 
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would be a number of cross bred calves on the truck which Sim- 
mons might wish to buy at a higher price. On January 29, 1972, 
the calves were delivered to the Simmons farm at which time 
Simmons inspected and took the temperature of each of the calves, 
finally accepting 21 head of the holstein calves and nine head of 
the cross bred calves. Simmons paid the truck driver the sum 
of $2,017.50 by personal check. 


On the morning of January 30, 1972, several of the calves had 
begun to show signs of illness and by the time the complaint was 
filed, 22 of the 30 head purchased by the complainant had died. 


Clearly, the calves must have appeared to be healthy when in- 
spected by Simmons, so it appears that if the calves were carry- 
ing the salmonella infection at that time, it was a latent condition. 
No evidence was introduced that either the seller, respondent Wil- 
liams, or his agent, respondent Boulais, were aware that the 
calves were infected with salmonella or any other disease at the 
time of the sale. There is, therefore, no evidence that either of 
the respondents were guilty of fraud, concealment, or misrepre- 
sentation in connection with the sale. 


The complainant contended that certain words used by Floyd 
Boulais with regard to the animals amounted to an express war- 
ranty as to their health, and that the death of the calves amounts 
to a breach of that warranty upon which he is entitled to recover 
damages. Complainant contended that in the course of either the 
first or the second telephone conversation with Boulais, Boulais 
told him that the calves “were healthy and would jump right off 
the truck, you will not have any trouble with them.” Respondent 
Boulais testified that he did tell complainant Simmons that the 
calves would be lively and would jump off the truck, but that he 
made no specific representation as to the health of the animals, 
expecting that Simmons would reject any animals he did not find 
satisfactory at the time of delivery. 


It is provided in the Uniform Commercial Code at § 2-313: 


(1) Express warranties by the seller are created as fol- 
lows: 


(a) Any affirmation of fact or promise made by the 
seller to the buyer which relates to the goods and becomes 
part of the basis of the bargain creates an express war- 
ranty that the goods shall conform to the affirmation or 
promise. 
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(b) Any description of the goods which is made part of 
the basis of the bargain creates an express warranty that 
the goods shall conform to the description. 


** * 


(2) It is not necessary to the creation of an express war- 
ranty that the seller use formal words such as “warrant” 
or “guarantee” or that he have a specific intention to make 
a warranty, but an affirmation merely of the value of the 
goods or a statement purporting to be merely the seller’s 
opinion or commendation of the goods does not create a 
warranty. 


It is clear that complainant Simmons did not rely on the state- 
ments of respondent Boulais whatever they were. Complainant 
insisted on his right to inspect the calves and reject any of them 
that he did not consider satisfactory. In fact, the complainant 
having ordered 30 holstein calves, he accepted only 21 holstein 
calves and nine others. The complainant testified that he had 
raised calves of the kind purchased for four years, had been fa- 
miliar with cattle operations for ten years, and that he sought 
professional advice before the calves were delivered as to how 
to examine them to satisfy himself as to their acceptability. It 
is further established by the testimony of complainant Simmons 
that when the truck carrying the calves arrived at his farm and 
before the sale was consummated, he was aware that the calves 
had originated in Wisconsin and he therefore purchased them 
with knowledge of the increased risk of loss occasioned by their 
having been trucked at considerable distance. 


Without holding that in all cases inspection by a buyer of live- 
stock will negate any warranty made by the seller, or that in all 
cases a buyer of livestock must show reliance on a warranty be- 
fore a reparation order can be issued for a seller’s breach of it, 
we hold that complainant in this proceeding has not established 
by a preponderance of the evidence that any statement was made 
by either of the respondents about the calves in question, which 
was “part of the basis of the bargain” or which in any way was 
understood by the parties to be a warranty. The complainant in 
a reparation proceeding has the burden of establishing his claim 
against the respondent by a preponderance of the evidence. 
Wheeless v. Ludwig, 23 A.D. 1232 (1964). 
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We must conclude that we are without any basis for ordering 
the respondents to pay reparation to the complainant in this pro- 
ceeding. 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,381) 


In re LONNIE THOMPSON, JR. P&S Docket No. 4804. Decided Au- 
gust 6, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with false and 
incorrect entries on purchase invoice recaps. 

Hugh A. Stowe, for complainant. 

Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 1, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On July 24, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Lonnie Thompson, Jr., hereinafter referred to as the 
respondent, is an individual whose address is Route 1, Bowie, 
Texas 76230. 
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(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce on a commission 
basis as a market agency, within the meaning and subject to the 
provisions of the Act. 


(c) Respondent, at all times material herein, purchased live- 
stock at various posted stockyards on a commission basis for 
Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter re- 
ferred to as Vann-Roach, a registered market agency and dealer 
under and subject to the Act. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint and at divers other 
times during the period from November 30, 1972, through Feb- 
ruary 15, 1973, by persuasion, agreement, arrangement or under- 
standing, caused stockyards, posted under and subject to the Act, 
to make false and incorrect entries on purchase invoice recaps. 
The false and incorrect entries understated the average price per 
hundredweight of livestock purchased by respondent for Vann- 
Roach. Copies of said purchase invoice recaps were made a part 
of the accounts and records of the stockyard involved. Respondent 
submitted such false and incorrect recaps to Vann-Roach who 
was misled by the false and incorrect entries contained therein and 
who made the recaps a part of its accounts and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)), and section 201.44 of the regulations (9 CFR 201.- 
44). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 


(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock, in commerce; and 
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(3) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents a part of the accounts and rec- 
ords of any person subject to the Act. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,382) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided August 7, 1973. 


Order—Modification of rates and charges 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 

Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued August 31, 1972, continu- 
ing in effect to and including August 31, 1974, an order issued 
October 28, 1966, (25 A.D. 1245), authorizing assessment of the 
current temporary schedule of rates and charges. 


On May 24, 1973, a petition was filed on behalf of the respond- 
ent requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects. 
Notice of the petition and its contents was published in the Fed- 
eral Register on June 14, 1973 (38 F.R. 15645), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including August 
13, 1975, unless modified or extended by further order before that 
date. 
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Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on May 24, 1973, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on August 13, 1973, and re- 
main in effect to and including August 13, 1975, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 15,383) 


In re GLENN KIESCHNICK and W. E. HUDSPETH. P&S Docket No. 
4810. Decided August 10, 1973. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violating the Act and regulations in connection with 
false and incorrect purchase invoice recaps and improper practices, as 
found herein. 


Hugh A. Stowe, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 7, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondents have vio- 
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lated the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.). 


On July 6, 1973 and July 23, 1973, respondents filed separate 
answers in which they admit the jurisdictional allegations of the 
complaint, neither admit nor deny the remaining allegations and 
consent to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint. Complainant has recommended that the order consented 
to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) W. E. Hudspeth, hereinafter referred to as Respondent 
Hudspeth, is an individual, doing business as Hudspeth Livestock 
Commission Company, with his principal place of business lo- 
cated at Pilot Point Livestock Exchange, Inc., Pilot Point, Texas; 
and whose mailing address is Box 68, Valley View, Texas 76272. 


(b) Respondent Hudspeth is, and at all times material here- 
in was: 


(1) Engaged in the business of conducting and operat- 
ing the Hudspeth Livestock Commission Company, located at Pilot 
Point Livestock Exchange, Inc., a posted stockyard under and 
subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission basis 
in commerce. 


2. Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter 
referred to as Vann-Roach, at all times material herein was, and 
is, registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer in commerce. 


8. Glenn Kieschnick, hereinafter referred to as Respondent 
Kieschnick, is an individual whose address is Route 1, Box 272K., 
Sanger, Texas, and who at all times material herein was engaged 
in the business of buying livestock on a commission basis, in com- 
merce, for Vann-Roach. 


4. Respondent Hudspeth, on or about the dates and in the trans- 
actions set forth in paragraph IV of the Complaint during a pe- 
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riod from December 16, 1972, through February 17, 1973, at the 
request of Respondent Kieschnick and pursuant to an agreement, 
arrangement or understanding with him, made false and incor- 
rect entries on purchase invoice recaps which entries understated 
the average price per hundredweight of livestock purchased by 
Respondent Kieschnick for Vann-Roach. Copies of said purchase 
invoice recaps were made a part of the accounts and records of 
Respondent Hudspeth. Respondent Kieschnick submitted such 
false and incorrect recaps to his principal Vann-Roach, who was 
misled by the false and incorrect entries contained therein and 
who made the recaps a part of its accounts and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, Respond- 
ent Hudspeth has violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a), and 221) and section 201.44 of the 
regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 4, Respond- 
ent Kieschnick has violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.44 of the regulations (9 
CFR 201.44). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 


(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock, in commerce, or aiding and abetting other persons in de- 
ceiving sellers or purchasers of livestock, in commerce; and 


(3) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents a part of the accounts and rec- 
ords of any person subject to the Act. 


Respondent Hudspeth shall prepare and keep accounts, records 
and memoranda which fully and correctly disclose all transactions 
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involved in respondent’s business as a market agency subject to 
the Act, including purchase invoice recaps which disclose, fully 
and correctly, all information relating to the purchase of livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 15,384) 


In re HARRY O. AHRENS. P&S Docket No. 4628. Decided August 
14, 1973. 


Livestock purchased on weight basis—Unfair and deceptive practices— 
False and incorrect weights—Suspension 


Where respondent violated the Act and regulations by unfair and deceptive 
practices in connection with the weighing of livestock as found herein, 
respondent is suspended as a registrant under the Act for a period of 
30 days. 


James Andrews, for complainant. 
James P. Kraus, Fredericksburg, Texas, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Administrative Law Judge, Dorothea 
A. Baker, filed a Recommended Decision on July 20, 1973, in 
which she found that on three occasions the respondent wilfully 
short-weighed hogs purchased on a weight basis at his buying 
station at Llano, Texas. Exceptions were filed by the respondent 
on August 13, 1973. 


It would be difficult to imagine a case in which deliberate and 
wilful short-weighing was proven more conclusively than in this 
case. This record compels without any doubt whatever the find- 
ings and conclusions recommended by the Administrative Law 
Judge. Accordingly, the Recommended Decision and Proposed Or- 
der are adopted as the final Decision and Order, herein, except 
that finding 16, p. 16, is amended by adding after the word 
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“morning” the following: “(except for one sow purchased at 
9:20 a.m., referred to in finding 12)”. The final order in this pro- 
ceeding shall take effect on the sixth day after service upon the 
respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint, filed on March 13, 1972, by the Administrator of the 
Packers and Stockyards Administration, charging the Respond- 
ent with violating the Act in connection with the weighing of live- 
stock purchased on a weight basis at his buying station at Llano, 
Texas. 


Respondent filed an answer on March 29, 1972, admitting the 
jurisdictional allegations and denying the remaining allegations 
of the Complaint, and requesting an oral hearing. 


An oral hearing was held in San Antonio, Texas, on June 1 
and 2, 1972, before Dorothea A. Baker, Administrative Law 
Judge, United States Department of Agriculture. Respondent was 
represented by Jarvis B. Wieser, Esquire, and James P. Kraus, 
Esquire, of Wieser and Kraus, Attorneys at Law, Fredericksburg, 
Texas. Complainant was represented by James E. Andrews, Es- 
quire, Office of the General Counsel, United States Department 
of Agriculture. Due to extensions of time, Complainant’s Reply 
Brief was not filed until January 11, 1973. 


The Respondent has been charged with violations of Sections 
312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and Sections 
201.49, 201.55, 201.71 and 201.73-1 of the Regulations (9 CFR 
201.49, 201.55, 201.71 and 201.73-1). As herein pertinent, said 
sections provide, in part: 


“Sec. 312. (a) It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection with 
determining whether persons should be authorized to operate at 
the stockyards, or with the receiving, marketing, buying or selling 
on a commission basis or otherwise, feeding, watering, holding, 


delivery, shipment, weighing or handling, in commerce, of live 
stock.” 
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**s *& * 


TITLE IV—GENERAL PROVISIONS 


“Sec. 401. Every packer or any live poultry dealer or handler, 
stockyard owner, market agency, and dealer shall keep such ac- 
counts, records, and memoranda as fully and correctly disclose 
all transactions involved in his business, including the true own- 
ership of such business by stockholding or otherwise. Whenever 
the Secretary finds that the accounts, records, and memoranda 
of any such person do not fully and correctly disclose all transac- 
tions involved in his business, the Secretary may prescribe the 
manner and form in which such accounts, records, and memo- 
randa shall be kept, and thereafter any such person who fails to 
keep such accounts, records, and memoranda in the manner and 
form prescribed or approved by the Secretary shall upon convic- 
tion be fined not more than $5,000, or imprisoned not more than 
three years, or both. (7 U.S.C. 221.) (See Sec. 503)” 


sek *€ 


§ 201.49 Requirements regarding scale tickets evidencing weigh- 
ing of livestock or live poultry. 


When livestock or live poultry is weighed for purposes of pur- 
chase or sale, a scale ticket shall be issued which shall show the 
name of the agency performing the weighing service, the date of 
the weighing, the number of the scale or other information 
identifying the scale upon which the weighing is performed, the 
name of the seller, the name of the buyer, and the name of the 
consignor, or understandable abbreviations of such names. In the 
case of livestock, in addition to the information referred to in 
this section, the scale ticket shall show the number of head, kind, 
and actual weight of the livestock, the amount of dockage, if any, 


and the name or initials of the person who weighed the livestock. 
* * *)? 


**e* * * 


§ 201.55 Purchase and sales to be made on actual weights. 


When livestock or live poultry is bought or sold on a weight 
basis in transactions subject to the provisions of the act, settle- 
ment therefor shall be on the basis of the weight shown on the 
scale ticket or correction ticket, as the case may be. Any weight 
figures shown on accounts of sale, accounts of purchase, invoices, 
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bills, or statements issued in connection with transactions sub- 
ject to the act shall be actual weights obtained on scales operated 
or used by stockyard owners, market agencies, dealers, or packers, 
in the case of livestock, or on scales operated by licensees, in the 
case of live poultry, at the place and at the time of the consum- 
mation of the transactions in question or, if not, shall be appro- 
priately explained on the accountings, bills, or statements issued.” 


** * * 


SERVICES 
§ 201.71 Accurate weights. 


Each stockyard owner, market agency, dealer, or licensee who 
weighs livestock or live poultry shall install, maintain, and operate 
the scales used for such weighing so as to insure accurate weights. 
All livestock scales shall be equipped with a type-registering 
weighbeam, a dial with a mechanical ticket printer, or a similar 
device which shall be used for printing or stamping the weight 
values on scale tickets.” 


** * * 


§ 201.73-1 Instructions for weighing livestock. 


Stockyard operators, market agencies, dealers, and packers who 
operate scales on which livestock is weighed in purchase or sales 
transactions shall supply copies of the instructions in this section 
to all persons who perform weighing operations for them and 
direct such persons to familiarize themselves with the instruc- 
tions and to comply with them at all times. * * *” 


In resolving the issue of whether or not the Respondent did 
in fact violate the above sections of the Act and the applicable 
regulations, it is necessary to determine whether or not the Re- 
spondent, in connection with the purchases of livestock in com- 
merce on a weight basis at its buying station, knowingly or will- 
fully weighed livestock at less than their true and correct weights. 
A further determination is required as to whether or not the Re- 
spondent issued scale tickets and accounts of sales to the sellers 
of such livestock on the basis of such false and incorrect weights, 
and whether he retained copies of such scale tickets and accounts 
of sale in his books and records A further matter to be examined 
relates to the sanctions, if any, that should be imposed. 
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The Complainant maintains that as a result of a careful investi- 
gation of Respondent’s hog-buying operations, that the Respond- 
ent was guilty of short-weighing procedures. Furthermore, the 
Complainant maintains that the Respondent issued scale tickets 
and accounts of sale based on false weights and maintained copies 
thereof in his books and records. 


The Respondent’s position succinctly stated is to the effect that 
the weighing of the hogs by Complainant, as part of their investi- 
gation, is “clouded with doubt.” The reasons advanced by Re- 
spondent in this regard go basically to the accuracy and correct- 
ness of the investigation conducted by the Complainant. 


Further, the Respondent seeks to show that it did not have the 
opportunity to test the accuracy of the Complainant’s scales. It 
appears that such request was made in telephone conversations 
of March 27, 1972,' and that subsequently the Complainant’s 
scales were tested on April 10, 1972 by the Texas Department of 
Agriculture. Respondent objected to the results of such test being 
introduced in evidence. With respect to this line of argument by 
Respondent we note that Respondent’s request for a testing of 
Complainant’s scales was not made at the time of the sales; that 
Respondent made no effort at the time to retrieve some of the 
hogs for reweighing purposes (they had been loaded on a truck 
for shipment and apparently had left the premises); and that 
there is no valid legal basis for such procedure pertaining to re- 
quests to test the Complainant’s scales. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Harry O. Ahrens, is now and was at all times 
material herein, engaged in the business of a dealer, registered 
with the Secretary of Agriculture to buy and sell livestock in com- 


1. In its Answer Respondent states: 

“* ¢ * again says here and now—and this answer is being sworn to-that if any dis- 
crepancy was in fact had between the weights as he registered same and as alleged 
by the United States Department of Agriculture, that the scale he used at the time 
and place above mentioned was in error without his knowledge and that he is not 
guilty of and specifically denies all of the allegations alleged in Paragraph II of the 
above mentioned Complaint. As a matter of fact Respondent here and now submits 
that he will have the scale he used at the times and place above mentioned checked 
by an official agency of the State of Texas and challenges the United States Depart- 
ment of Agriculture to have the same done with the scales used by the U. S. Depart- 
ment of Agriculture which were used to weigh the aforesaid animals. In fact the at- 
torney for the Respondent by telephone conversation with the aforesaid M. L. Marchall 
{sic) asked and requested that both scales-the one used by Respondent and the one 
used by the U. S. Department of Agriculture-be checked on Monday, March 27, 1972, 
but was met with the excuse that the government scales were not available and that 
the Complainant could introduce evidence as to the accuracy of its scales.” 
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merce for his own account. Respondent operates hog buying sta- 
tions at Fredericksburg, Texas, and Llano, Texas. The buying 
station in Llano, Texas (hereinafter referred to as Respondent’s 
buying station), is located at a livestock facility leased by Re- 
spondent. Respondent has been engaged in the purchase of hogs 
in Llano, Texas, since 1960. Except for the present Complaint, 
no other complaint has ever been lodged against him. Respond- 
ent at the time of the filing of the Complaint was 63 years of 
age, had been engaged in the buying and selling of hogs for over 
30 years, has a sixth grade education, was one of the first to adopt 
a scientific method of feeding hogs, knew the rations it took to 
put weight on a hog and had his own scales to verify weight gain 
of hogs, was familiar with shrinkage factors in weighing of hogs, 
was very weight conscious in dealing with the public and en- 
joyed a reputation for fair dealing with public. Other buying 
stations in Llano, Texas, are the NFO which has been in existence 
since about March or April 1971 and the Llano Hog Co., which 
was engaged in the buying and selling of hogs since about the 
years 1964-1965. There are three buyers in Llano, Texas, which 
operate on different days of each week. Except for occasional odd 


lot sales the principal buyer from NFO and Respondent is Swift 
and Co.; Llano Hog Co. sells to Cudahy. Respondent has been 
selling to Swift since 1942. 


2. The hogs sold to Respondent at his buying station in the 
transactions involved herein, were weighed there on a scale 


leased with the premises. The scale was operated by Respondent, 
acting as weighmaster. It was his duty to determine the true and 
correct weight of the hogs being purchased and to record such 
true and correct weight in a printed form on a scale ticket, with 
the weight thus recorded on the scale ticket determining the 
amount the seller was to receive for the hogs. 


8. The Complainant conducted an investigation of Respond- 
ent’s hog-buying operations, including the determination of the 
accuracy of the weights upon which the Respondent was basing 
payments for hog purchases. 


4. At all times material herein the scale in use at Respondent’s 
buying station was a Fairbanks-Morse type-recording beam scale 
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having five-pound minimum weight graduations and equipped 
with a Spinks balance indicator.? 


5. On January 20, 1972, Mr. Earl Berger, a Heavy Duty Scale 
Inspector for the Texas Department of Agriculture, tested the 
scale at Respondent’s buying station and found it to be within 
tolerance. On a distributed load test using loads ranging up to 
1,000 pounds the scale showed error of no more than one pound 
at any given load. 


6. At about 8:00 a.m. on January 24, 1972, Mr. Sam Copeland, 
Supervisory Scales and Weighing Specialist for the Packers and 
Stockyards Administration, United States Department of Agri- 
culture, and Mr. Dean Alexander, Marketing Specialist for the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, purchased several * hogs in Mason, Texas, for 
the purpose of conducting routine weighing investigations. Such 
hogs were off feed and water after 8:00 a.m. At about 10:00 a.m. 


a portion of the hogs was loaded on a two-ton livestock truck 
and hauled a distance of 36 miles to a predetermined site (here- 


2. Although the Respondent does not dispute this fact, it seeks to show that the scale at 


Respondent’s buying station used for weighing the hogs was a different scale than that 
used by Complainant to record the weights of the hogs and that the weighing was done 
by two different persons, the Respondent and the Complainant. The evidence, however, shows 
that the “Department scale” referred to by Respondent has the same serial number as the 
scale tested by Mr. Haven Snow, since it is the same scale. Whether the number is pre- 
ceded by a “C” as Mr. Snow’s report shows, or a “G” as Complainant’s reports show, 
is immaterial. The undisputed evidence shows that the scale was tested by an experienced 
scales and weighing specialist immediately prior to each series of weighings. Using cali- 
brated test weights and standard testing procedures, he found, on each occasion, that the 
“Department scale” was an accurate weighing instrument. Further, Respondent seeks to 
show that a request by the Respondent for a testing of the Department scale was not 
honored. Thus, Respondent would have us infer that the Complainant’s scale was not ac- 
curate. This we cannot do as such inference would indeed be premised upon pure specula- 
tion arising out of Respondent’s alleged inability to test Complainant’s scales. Moreover, 
the record, at best, indicates that Respondent made only an oral request for such testing, 
did not reduce it to writing, or otherwise pursue the matter. Nevertheless, on April 10, 
1972 the Complainant's scales were tested. Respondent then objected to the receipt into 
evidence of the results thereof. Because the Respondent was not present at the testing 
of the Complainant’s scales does not warrant the conclusion that such scales were inac- 
curate. 

3. Mr. Copeland, a qualified scales tester and Supervisory Scales and Weighing Specialist 
for the Packers and Stockyards Administration testified that he had conducted a minimum 
of 350 weighing investigations, and his description of the investigatory procedures in this 
proceeding were the usual procedures followed. 

4. Respondent complains that describing the hogs involved as “several” is conflicting, un- 
certain and doubtful. However, in view of the detailed investigation which took place we 
see no such ambiguity. Moreover, the record evidence shows that the investigators pur- 
chased twenty-four hogs in Mason, Texas, on January 24, used eight of them in another 
investigation, then sold four back to the Mason Feed Store. The remaining twelve were sold 
in Llano, Texas: six to Respondent and six to the Llano Hog Company. Since shortweigh- 
ing had occurred in connection with the sale to Respondent six additional hogs were bought 
in Llano which were subsequently sold to Respondent. 
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inafter referred to as the set-up point), located 1.3 miles from 
Respondent’s buying station. 


7. Upon arrival at the set-up point the hogs were weighed on 
a U. S. Government-owned scale (hereinafter referred to some- 
times as the P&S scale), which is a self-contained livestock scale 
designed and constructed by Fairbanks-Morse and Company. It 
is an accurate scale of a type approved and accepted by the scale 
industry for weighing livestock in single drafts. It consists of a 
weighbeam and lever system and a 3’ x 8’ platform. 


8. Before any hogs were weighed, Messrs. Copeland® and Al- 
exander tested the P&S scale for accuracy. The truck bed was 
jacked up so it would be rigid, and then leveled. The scale was 
then tested with calibrated test weights in the usual and accepted 
manner for scale testing. The test showed the scale to be well 
within tolerance. 


9. After the scale was tested for accuracy it was used to weigh 
six hogs to be sold by Mr. Alexander to Respondent. The hogs 
were weighed individually between 12:37 p.m., and 12:52 p.m., 
by Mr. Copeland. The balance was checked before each animal 
was weighed and in connection with such weighing operations, 
scale tickets were issued showing the true and correct weights. 


10. After being weighed on the P&S scale, the aforesaid hogs 
were hauled by Mr. Alexander in a pick-up truck 1.3 miles to Re- 
spondent’s buying station where, at 1:10 p.m., they were weighed 
by Respondent in four drafts. Upon completion of the weighing 
process, Mr. Alexander was issued scale tickets that had been 
printed in the course of the weighings, and he was issued accounts 
of sale and paid on the basis of the weights shown on the scale 
tickets. A comparison of the weights obtained on the P&S scale 
with the weights arrived at by Respondent less than 33 minutes 
later revealed the following: 


5. Respondent seeks to discredit the accuracy of these facts by stating: ‘‘That the tenor 
of the testimony of Mr. Marshall and Mr. Copeland admits of no possible human error on 
their part, is completely partisan, rather than objective, shows an investigation conducted 
on obtaining a result from a presupposed opinion, and puts words into the mouth of Re- 
spondent hardly believable in light of Respondent’s education and demeanor on the wit- 
ness stand. The record further shows that the P&S investigators applied a double standard 
of conduct in applying the rules to Respondent and themselves.” (Respondent’s Proposed 
Finding of Fact No. 7). The persuasive evidence of record does not support these proposed 
facts. The tenor of parts of Respondent’s brief is that because Respondent had a minimum 
education we should infer that he was not intelligent. This we cannot do. Intelligence 
can exist without education and vice versa. 
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Respondent’s Wt. 
Description of P&S Wt. Wt. Difference 
Hogs (lbs.) (lbs.) (lbs.) 
1 Blue Barrow 266 
1 Spotted Berrow 234 
500 470 —30 
1 White Barrow “D” 248 230 —18 
1 White Barrow “S” 245 230 —15 
1 White Barrow “C” 211 
1 Spotted Barrow “C” 228 
439 415 —24 


11. The hogs sold to Respondent on January 24, 1972, referred 
to above, were “gaunt” and “shrunk out” when weighed on the 
P&S scale, having been off feet and water since approximately 
8:00 a.m. that morning and having been hauled 36 miles before 
being weighed. Hogs in this condition are not expected to shrink 
in weight more than a pound at most over a 33-minute time span, 
and any “apparent” shrink of more than that (plus up to 2.5 
pounds due to the break of the beam on a 5-pound graduated 
scale) would indicate that the animals were weighed by Respond- 
ent at less than their true and correct weights. 


12. On the basis of the weight discrepancies found in the trans- 
actions of January 24, 1972, as referred to above, a decision was 
made to continue the investigation of Respondent’s weighing op- 
erations, and as a result thereof, at approximately 8:00 a.m., on 
January 31, 1972, Mr. Copeland and Mr. Marion Marshall, Area 
Supervisor for the Packers and Stockyards Administration, pur- 
chased eleven butcher hogs in Mason, Texas, for the purpose of 
continuing the said investigation. At approximately 9:20 a.m., a 
sow was also purchased. All twelve hogs were then hauled 36 
miles to the set-up point in Llano, Texas. Upon arrival, the P&S 
scale was tested for accuracy in the same manner as previously 
described. Again the P&S scale was found to be accurate and with- 
in allowable tolerance. Six of the hogs were weighed individually 
between 1:25 a.m. and 11:45 a.m. by Mr. Copeland. The balance 
was checked before each animal was weighed and in connection 
with such weighing operations, scale tickets were issued showing 
the true and correct weights. 


13. After being weighed on the P&S scale, the aforesaid hogs 
were hauled by Mr. Marshall in a pick-up truck 1.3 miles to Re- 
spondent’s buying station where, at 11:57 a.m. to 12:01 p.m., 
they were weighed by Respondent in four drafts. Upon comple- 
tion of the weighing process, Mr. Marshall was issued scale tick- 
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ets that had been printed in the course of the weighings, and he 
was issued accounts of sale and paid on the basis of the weights 
shown on the scale tickets. A comparison of the weights of the 
hogs obtained on the P&S scale with the weights arrived at by 
Respondent less than 36 minutes later at his buying station re- 
vealed the following: 


Respondent’s Wt. 
Description of P&S Wt. Wt. Difference 
Hogs (lbs.) (lbs.) (lbs.) 
1 White Gilt “L” 222 215 — 7 
1 White Gilt “J” 247 230 —17 
1 Hamp Gilt 254 
1 Black Barrow 262 
1 Black Barrow 244 
760 
*1 Hamp Gilt 254 
*1 Black Barrow 262 
*1 Black Barrow 244 
*1 Red Belt Gilt 248 
1,008 1,000 — 8 


14. Because of the weight discrepances as shown supra, Mr. 
Marshall decided to further pursue the investigation by selling 
the other six hogs to Respondent. The hogs, which were already 
on the P&S truck, were weighed individually, after the scale had 
again been tested and found to be in an accurate weighing con- 
dition. They were weighed by Mr. Copeland between 1:46 p.m. 
and 2:03 p.m. The balance was checked before each animal was 
weighed and in connection with such weighing operations, scale 
tickets were issued showing the true and correct weights. 


15. After being weighed on the P&S scale, the aforesaid hogs 
were hauled by Mr. Marshall on a pick-up truck 1.3 miles to Re- 
spondent’s buying station where, at 2:11 p.m. to 2:14 p.m. they 
were weighed by Respondent in three drafts. Upon completion 
of the weighing process. Mr. Marshall was issued scale tickets that 
had been printed in the course of the weighings, and he was is- 
sued accounts of sale and paid on the basis of the weights shown 
on the scale tickets. A comparison of the weights of the hogs 
obtained on the P&S scale with the weights arrived at by Re- 
spondent less than 28 minutes later at his buying station revealed 
the following: 


* Respondent weighed three hogs on scale tickets numbered 1471, 1472 
and 1474 at 750 pounds then put the gilt, red belt, on the deck and printed 
a weight of 1,000 pounds for the four head. 
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Respondent’s Difference 
Description of P&S Wt. Wt. Wt. 
Hogs (lbs.) (lbs.) (lbs.) 
1 White Sow 299 285 —14 
1 Black Gilt 224 220 —4 
1 Hamp Gilt 236 
1 White Gilt 243 
1 Red & White Gilt 248 
1 Hamp 232 
959 935 —24 


16. All hogs sold by Mr. Marshall to Respondent on January 
31, 1972, were “gaunt” and “shrunk out” when weighed on the 
P&S scale, having been deprived of feed and water since 8:00 
a.m. that morning and having been hauled 36 miles before being 
weighed. Hogs in this condition would not shrink more than a 
pound at most during the haul from the set-up point to Respond- 
ent’s buying station, and any “apparent” shrink of more than 
that (plus up to 2.5 pounds due to the break of the beam on a 
5-pound graduated scale) would indicate that the animals were 
weighed by Respondent at less than their true and correct weights. 


17. Respondent retained as part of his business records copies 
of the scale tickets and accounts of sale issued in connection with 
the transactions involved herein. 


18. After the sale of the second load of hogs to Respondent on 
January 31, 1972, Mr. Marshall drove back to the set-up point and 
then returned with Mr. Copeland to Respondent’s buying station to 
check the accuracy of Respondent’s scale and to inform Respond- 
ent of the findings of the investigation. When checked at approxi- 
mately 3:00 p.m. by Mr. Copeland, the scale was found to be back- 
balanced four pounds. The amount of back-balance was deter- 
mined by the addition of correction weights to the scale until a 
balance condition was obtained. After checking the balance con- 
dition, Mr. Copeland and Mr. Marshall proceeded to test Respond- 
ent’s scale for accuracy using calibrated test weights and methods 
usual and acceptable in the scale industry. The test showed that 
the scale was accurate and within prescribed tolerance. 


19. On April 10, 1972, Mr. Haven Snow, Inspector with the 
Division of Weights and Measures, Texas Department of Agri- 
culture, tested the P&S scale and found it to be accurate and 
within tolerance. The P&S scale was in the same operating con- 
dition at the time of such test as it was on January 24 to Janu- 
ary 31, 1972. 
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20. The hogs purchased by Respondent were resold at the same 
weights as purchased on a direct dealer basis and not on a com- 
mission basis. The Respondent sold the bulk of the hogs he pur- 
chased at all times at a mark-up of 50 cents per hundredweight. 
Although he kept records of his transactions, neither the scale 
ticket copies nor the copies of accounts of purchase issued in con- 
nection with the transactions in question and maintained in Re- 
spondent’s records disclosed the true and correct weight of the 
hogs purchased. 


21. The transcript is in error on page 216 wherein Respond- 
ent’s attorney was shown to have received the weight slips of the 
hogs purchased by Complainant in Mason, Texas. Such weight 
slips although requested by Respondent’s attorney were not de- 
livered to him by Complainant’s attorney. Also, the transcript 
is in error on page 33 wherein the scale ticket numbered 1474 is 
shown to have a time of 1:45 a.m. since CX 9 shows the time to 
be 11:45 a.m. 


22. Respondent has filed with the Department an acknowledge- 
ment that he has read the INSTRUCTIONS FOR WEIGHING 
LIVESTOCK, issued by the Packers and Stockyards Adminis- 
tration. A shortened form of said booklet was posted at Respond- 
ent’s buying station on January 17, 1972, by Mr. Copeland. 


23. Respondent resold one of the six hogs purchased from Mr. 
Alexander in the transactions referred to above to a local butcher 
on the basis of a weight of 210 pounds. Respondent resold seven- 
teen of the eighteen hogs referred to herein to Swift & Co., San 
Antonio, Texas, a federally inspected meat packing establishment 
(hereinafter referred to as Swift & Co.). Such hogs were sold 
on the basis of the weights at which Respondent had purchased 
them. Swift & Co. slaughtered the said hogs and commingled their 
carcasses with those of other hogs that had been purchased at 
points throughout Swift & Co.’s buying area. Swift & Co. made 
out-of-State shipments of pork products derived from the com- 
bined group of hog carcasses. 


PROPOSED CONCLUSIONS 


The Complaint filed in this proceeding charges Respondent with 
willfully violating Sections 312(a) and 401 of the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181, et seq.) and Sections 201.49, 201.55, 201.71 and 201.78-1 of 
the applicable Regulations. 
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The persuasive evidence of record shows that Respondent on 
January 24 and 31, 1972, in connection with his operations as a 
dealer under the Act, weighed the hogs herein involved and speci- 
fied in the findings of fact at less than their true and correct 
weight. Moreover, the record reveals a well-organized, planned 
and executed investigation by Complainant’s employees. By pos- 
ing as local hog producers and selling hogs whose exact weights 
were known at the time of sale, the Complainant’s investigators 
were able to ascertain that Respondent was weighing hogs at 
substantially less than true and correct weights (short weigh- 
ing). 


The substantial evidence of record shows that meticulous care 
was taken to ascertain the true and correct weights of the hogs 
utilized in the investigation immediately prior to the sale thereof 
to, and the weighing of such hogs by, Respondent. Under the 
controlled conditions involved, the factor of “shrink” had been 
virtually eliminated by the time the hogs were weighed by Com- 
plainant’s employees and shortly thereafter by Respondent at the 
buying station. “Shrink” at the very most could not be expected 
to exceed one pound per animal. The witnesses’ testimony relat- 
ing to the procedure followed both before and after the sales to 
Respondent was detailed and descriptive. The Complainant’s in- 
vestigators employed procedures designed specifically to enable 
them to know the exact weight of the hogs at the time of sale: 
they weighed the hogs on a scale capable of weighing accurately 
to within one pound; they tested the scale with calibrated test 
weights before each use; they balanced the scale before each in- 
dividual weighing; and they took measures to reduce the element 
of “shrink” to an absolute minimum. 


The evidence further shows that Respondent’s scale was an 
accurate weighing instrument and capable of yielding accurate 
weights. Respondent, in essence, admits that he was highly ex- 
perienced and knowledgeable in the use of the scale. There is no 
reason why he should not have weighed the hogs in question to 
the nearest 5-pound increment. The fact that he did not, but 
rather, consistently arrived at weights which were more favor- 
able to him than the true and correct weights makes it evident 
that Respondent knowingly short-weighed the hogs. No convinc- 
ing evidence to the contrary was offered by the Respondent. Re- 
spondent, in weighing eleven drafts, weighed every single draft 
at less than the true and correct weight, with a total short-weight 
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of 171 pounds. This is a discrepancy of over 15.5 pounds per 
draft. 


Further evidence that Respondent knowingly short-weighed is 
found in the circumstances surrounding his sale of one hog to a 
local butcher on January 24, 1972. Although Respondent weighed 
the hog accurately for the resale (210 is the closest 5-pound in- 
crement to 211), he shortweighed the two-hog draft that included 
it by 24 pounds when they were weighed for purchase. A short- 
weight on the resale weighing would have resulted in Respond- 
ent receiving less than full payment from the butcher. 


In arriving at these determinations careful evaluation has been 
accorded Respondent’s assertions to the contrary including those 
that the hogs were weighed on two different scales, i.e., the Re- 
spondent’s scale and the Complainant’s scales and by different 
individuals and that the Respondent did not have an opportunity 
to “test” the Complainant’s scales. We believe it improper to infer 
therefrom that the Complainant’s scales were not accurate. Pro- 
bative evidence of record shows to the contrary. 


Respondent’s disregard for the weighing regulations under the 
Act are further illustrated: (1) He was found to be operating 
his scale while it was in a back-balanced condition; (2) he 
printed a scale ticket without any livestock on the scale; and 
(3) he failed to verify the zero balance of the scale when he re- 
sumed duties after an absence from the scale. Moreover, the testi- 
mony of Respondent himself is less than convincing in this re- 
gard. 


For instance, the Respondent testified (Tr. pp. 258-259) : 


“Q Mr. Ahrens, when you buy someone else’s hogs, is it 
your policy to balance the scales before weighing? 


“A Most of the time. 


“Q Would you explain your qualification of that when you 
say ‘most of the time’? 


“A I'd say if there’s not many people around, you know, 
that could put their hands on it or something, I let it go 
by maybe 30 minutes or so before I check it. But if I don’t 


get any more hogs for two hours, I just don’t bother to 
check it because it’s no use.” 
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Although the Respondent testified (Tr. 267) that with respect 
to the “first batch’ of hogs on January 24 he balanced the scales 
before weighing, he further testified with respect to the January 
31st transaction (Tr. 268) : 


“Q Did you balance the scales before weighing? 


“A Now that I don’t remember whether I checked them or 
whether Draper did. 


“Q Is it your policy to balance the scales before you 
weigh? 


"A Ts” 
. Draper testified (Tr. 305) : 
“Q Do you balance the scales? 
“A Yes, sir, yes, sir. 
“Q Did you help unload these hogs? 
“A Yes, sir, I sure did. 


“Q Do you know whether or not Mr. Ahrens balanced 
the scales on that occasion? 


“A Not the second time. I can’t say because I wasn’t at 
the front door there * * *.” 


The evidence of record in this proceeding further shows that 
Respondent, on January 24 and 31, 1972, in connection with his 
operations as a dealer under the Act, prepared and issued scale 
tickets and accounts of sale based upon false and incorrect 
weights, and paid sellers of livestock on the basis of such false 
and incorrect weights. The evidence also establishes that copies 
of such scale tickets and accounts of sale were made a part of 
Respondent’s business records. The Respondent, on brief, con- 
cedes that if the evidence shows that he knowingly and willfully 
weighed livestock at less than their true and correct weights, 
“then it follows he issued false scale tickets and should be dis- 
ciplined.” However, Respondent denies the short-weighing charge. 
Among the arguments advanced in support of such denial are: 
(1) the alleged lack of impartiality and objectivity by the Com- 
plainant’s employees, and (2) the alleged inaccuracies inherent 
in the Complainant’s test weighing procedures and investigation. 
It is Respondent’s position that the testimony of the Complain- 
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ant’s witnesses gives an impression of a prejudicial atmosphere 
in which the tests were conducted and that: 


“If the employees of the Packers and Stockyards Admin 
istration are skilled employees then from the tenor of the 
conduct and testimony it can also be suggested that they were 
prejudicial in carrying out their duties. The objectivity of 
the investogators is seriously questioned when we note that 
in the General Provision of the Packers and Stockyards Act, 
as amended, that Title IV Sec. 401 requires that every packer 
... Shall keep such accounts, records and memoranda as fully 
and correctly disclose all transactions in his business. . .; 
that Sec. 201.76 of the Regulations of the Secretary under 
the P&S Act provides for reweighing of livestock upon re- 
quest of the duly authorized representative, and Sec. 201.82 
of the same regulation provides for the exercise of reasonable 
care of livestock. 


“Tf the packer is to be held to the above set of rules, then 
shouldn’t the P&S investigators be held to a like standard 
when engaged in like activities?” 


Respondent further asserts that he could not keep accurate rec- 
ords of his transaction with the investigators since the owner- 
ship of the hogs was misrepresented to him; that the investi- 
gators could have asked for a reweighing at any time after the 
hogs were initially weighed by Respondent but didn’t do so; and 
that they were less than careful in the handling of the hogs as 
evidenced by the testimony as to the quick weighing and “kick- 
ing” off the hogs into a pickup bed some 18 to 20 inches lower 
than the weighing truck. 


Respondent further asserts that there are many factors which 
can contribute to weight loss, such as weather, the times and 
manner in which hogs are handled, tension in animals, the dif- 
ferent types of hogs, confinement and travel time of the livestock, 
loading and unloading of the hogs; and that a hog could lose 
weight 24 hours from the time it is loaded for the first time. 


Further, the Respondent contends that the weighing of the 
hogs by Complainant on their scales on the occasion of January 
24 is clouded with doubt for the following reasons: 


(1) The weather on January 24, 1972 was hot and the 
hogs were sold around noon, the hottest part of the day. 
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Shrinkage, while an inexact science must be given some con- 
sideration. 


(2) The hogs, among others, had been purchased in Ma- 
son, Texas at around 8 a.m. that morning, driven 36 miles 
to Llano, some sold in Mason, some in Llano. The testimony 
is conflicting as to the disposition of the hogs purchased by 
Complainants that day. 


(3) A conflict in the time elements in the activities of the 
day concerning the testing of the Department Scales in Llano 
as testified to by Mr. Alexander, 30 minutes and by Mr. Cope- 
land, 10 minutes. 


(4) The handling and weighing of the hogs by the investi- 
gators on their scales was a hurried procedure. 


(5) The scales were balanced by Respondent, so testified 
to by Mr. Draper and there is no evidence to the contrary. 


(6) The hogs could have been check-weighed on the spot 
as authorized by the Regulations of the Secretary, thus ex- 
ercising unquestionable impartiality by the investigator in 
determining beyond any doubt whether there had been any 


short-weighing. They were not check-weighed. 


(7) Respondent was not given an opportunity to test the 
Department Scales as requested. 


(8) The second group of six hogs sold Ahrens on Janu- 
ary 24, 1972 by Mr. Dean Alexander was not used in the in- 
vestigation. Testimony by Mr. Copeland that the scale was 
out of balance when taken together with all the relevant 
events of the day cast a serious doubt on the accuracy of the 


scale at the time of the weighing of the first six hogs sold. 


(9) The evidence shows without contradiction the hogs 
purchased by Respondent on January 24 were resold at the 
Same weight as purchased on a mark-up or direct dealer 
basis. Therefore there is no motive for Respondent to mis- 
weigh any hogs. 


As to the January 31st sales, the Respondent advances similar 
contentions, including: 


(1) That the investigation was conducted along highly 
prejudicial lines in that from the investigators’ opinion of 
the events of January 24 they now concluded they were deal- 
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ing with an intentional false weigher. They misrepresented 
the ownership of the hogs and where they were from, they 
accused Ahrens of using lead weights on the counter-balance, 
they were argumentative and refused to disclose where the 
hogs were from, as Ahrens was lawfully obliged to do. 


(2) The so-called arm movements of Ahrens were not ob- 
served by Mr. Marshall at the weighing of his hogs but at a 
weighing of someone else’s hogs after Mr. Marshall’s hogs 
had been weighed. Here again was an excellent opportunity 
for the investigator to exercise his authority under the Secre- 
tary’s regulations regarding the reweighing of hogs by an 
authorized representative. The role of an objective investi- 
gator had vanished to be replaced by the dual roles of prose- 
cutor and judge. 


(3) The factors affecting the response or sensitivity of a 
scale such as a cold day, a hard north wind ® and the oil in 
the Respondent’s scale, are factors of paramount importance. 


(4) There were two hog sales to Respondent by the in- 
vestigators on January 31st. Each sale consisted of six hogs. 
The total alleged short-weighing of the first group of six hogs 
is 42 pounds as shown on page 7 of the Complainant’s Brief 
and that the alleged total short-weighing of the second group 
of six hogs shown on page 8 of Complainant’s Brief is 42 
pounds. Respondent would not attribute this to coincidence 
and asks: “Wouldn’t it be more fair to take the investigators’ 
position and Ahrens’ [Respondent’s] position, that both hon- 
estly believe in their assertions and conclude that there was 
a consistent parallel difference in the Department Scales and 
Respondent’s Scales, both having been operated correctly but 
by different persons.” 


Careful consideration has been given to Respondent’s asser- 
tions and explanations but we find them to be of a conjectural 
nature and not based upon persuasive evidence of record. To adopt 
Respondent’s arguments would be to engage in speculation and 
undue inference. Indeed the record does not demonstrate that the 
Complainant’s employees lacked objectivity or that they acted in 
disregard of their duties. Also, even though the Complainant’s 


6. The testimony is conflicting as to whether there was a hard wind blowing or it was a 
calm, cool, cloudy-type day, but beyond the assertion of Respondent in this regard, there 
is no convincing evidence of record to substantiate the view that the wind, if any, on 
January 3lst affected the scales. 





HARRY O. AHRENS 
Cite as 32 A.D. 1437 


scale was tested on April 10, 1972, apparently for the first time 
since the January 24 and 31 weighings, does not permit us to in- 
fer that the Complainant’s scale was inaccurate in January, par- 
ticularly in view of the testimonial evidence which indicates care- 
ful measures were taken to insure its accuracy. Also, even though 
the record reflects that a second group of hogs were sold to Re- 
spondent on January 24, 1972, but that the results thereof were 


not included as part of the complaint of alleged violations be- 
cause: 


“* * *T had bought four butcher hogs and two sows from the 
Llano Hog Company. I started weighing those hogs. I 
weighed one butcher hog, jumped it off into the truck. I ran 
a sow on the scale, which was a real wild sow. Two butcher 
hogs got on the deck with her at the same time. After quite 
some bit of trouble I got those two butcher hogs off the scale, 
left the sow on there and weighed her. We jumped her off 
into the truck. When I checked the balance on my scale and 
it was out of balance quite a bit. I so remarked to Mr. Al- 
exander that the balance on my scale was off. I shook the 
scale deck real good. I rebalanced my scale and we weighed 
our other four hogs individually. 


“Now, I found that this one sow that I had weighed when 
we put three hogs on there, I had weighed that sow inaccu- 
rately. The other hogs compared with the purchase weight I 
had paid for the hogs. I weighed those accurately, but we did 
not want to include those in the complaint when I had 
weighed this one sow wrong.” (Tr. 103-104) 


The fact that this second group of hogs were not used as a basis 
of complaint does not detract from the results of those which 
were. It also is corroborate of the carefulness and accuracy of 
the investigatory procedure. 


A further argument relied upon by Respondent is that the Re- 
spondent had no motive in short-weighing hogs since he sells hogs 
at the same weights he buys them on a direct dealer basis. His 
mark-up is 50 cents per hundredweight out of which he must pay 
the freight at the point of destination amounting to approxi- 
mately 35 cents of the 50-cent mark-up. By any given number of 
examples if he short-weighed, yet sold at the same weights he 
purchased, he would lose money. The Respondent points out that 
Complainant agrees with this supposition, yet makes much of the 
increased value of business Respondent would be getting because 
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he could pay higher prices than his competitors. Respondent 
would refute this argument by Complainant by stating that this 
general theory cannot be applied to Respondent because it seems 
reasonable that at age 63, planning retirement in a few years, 
there is no need or desire to unfairly attract customers after 30 
years of operation without complaint and that the idea that hu- 
mans strive but for status and material things is not universally 
so. “Here and there, perhaps more so than we think, we find in- 
dividuals who get a great deal of satisfaction from values mea- 
sured by other than material standards.” Respondent says he 
numbers among them. “I’m afraid I couldn’s face a man any- 
more if I had to balance the scale and it was out of balance;” 
and that, “If you treat people right you’rs going to get your share 
of business. Can’t get it all.” 


In light of the evidence of record in this proceeding the finder 
of fact has no alternative but to conclude that the Respondent 
weighed the livestock at less than their true and correct weights 
and issued scale tickets and accounts of sale based upon false 
weights and retained copies thereof in his books and records. 


The accurate weighing of livestock is a serious matter and one 
of paramount importance to the farmer, industry and consumer. 


The scales to achieve correct weighing are operated under regu- 
lations promulgated by Complainant; instructions for weighing 
livestock are required to be posted conspicuously near the scale 
weighbeam or dial; a weigher must acknowledge and agree that 
he has read the instructions for weighing and acknowledge that 
he is aware of the seriousness of violation thereof. 


The Respondent seeks to mitigate from the facts relating to 
the shore weighing by relying upon the assertion that he had no 
motive to engage in short-weighing practices. The record, how- 
ever, shows that even though Respondent resells his hogs at the 
purchase weights, it is to his advantage to keep his purchase 
weights as low as possible thus enabling him to pay higher per 
hundredweight prices than he would otherwise be able to do. Ac- 
cordingly, he could attract buyers at his buying station who 
might sell their livestock elsewhere. Furthermore, the Respond- 
ent sells most of his hogs to Swift & Co., and a packer is in- 
terested in the yield obtained from livestock and will purchase 
from the source granting it the highest yield. With respect to 
the farmer, although it appears that he is receiving a fair market 
price, nevertheless, when reduction is made for what he loses on 
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the shortweight, the farmer gets much less than the market price 
for the animals. Since the farmer cannot generally check the ac- 
curacy of the weights, he cannot know that he is getting less in 
proceeds, and he will bring his business to the market that is 
paying the highest price per hundredweight. 


Section 312(a) of the Act, in part, proscribes any unfair and 
deceptive practice in connection with the selling and weighing of 
livestock. The practice engaged in by Respondent is indeed an 
unfair method of competing with other hog buyers in the area 
and is unfair and deceptive with respect to the farmers and pro- 
ducers who sell their animals to Respondent. 


The Department has long held the view which is expressed in 
many cases that the misweighing of livestock and the issuance 
of weight tickets and accounts of balance showing false weights 
of livestock constitute unfair and deceptive practices in violation 
of Section 312(a) (7 U.S.C. 213(a)) and Sections 201.49, 201.55 
and 201.71 of the Regulations issued thereunder (9 CFR 201.49, 
201.55 and 201.71). See In re Wayne County Livestock Exchange, 
Inc., 28 A.D. 172 (1964); In re Milton Silver, 21 A.D. 1488 
(1962) ; In re Joseph L. Mitchell, 21 A.D. 124 (1962); affd, 308 
F.2d 855, 7th Cir. (1962), cert. den., 327 U.S. 9385 (1963); In re 
Davenport Packing Company, Inc., 20 A.D. 188 (1961); In re 
George Roman, 17 A.D. 5 (1968) ; In re Straub & Smith Packing 
Company, Inc., 16 A.D. 128 (1959); In re Mid-South Packers, 
Inc. and George L. Beam, 26 A.D. 238 (1967) ; In re R. D. Bryan, 
29 A.D. 816 (1970) ; In re Erwin, Inc., 28 A.D. 1273 (1969) ; In 
re Chester Burgess, 28 A.D. 449, 457 (1969); In re H. W. Mce- 
Curdy, 28 A.D. 51, 59 (1969) ; In re Farmers Cooperative Market, 
27 A.D. 1230, 1239 (1968); In re J. W. Moore, 26 A.D. 546 
(1967) ; In re George Reaves, 30 A.D. 1455 (1971). In addition, 
by making copies of the false and incorrect scale tickets and ac- 
counts of sales a part of his books and records Respondent also 
violated Section 401 of the Act (7 U.S.C. 221) and Section 201.- 
46(a) of the Regulations issued thereunder (9 CFR 201.46(a)). 
In re George Reaves d/b/a Reaves Livestock, supra, and In re 
Paul Coyne, 19 A.D. 1261 (1960). 


The probative evidence in this case establishes a pattern of 
weighing light and we have no alternative but to conclude that 
the violations of the Act committed by the Respondent were will- 
ful. The short-weighing was too consistent and the discrepancies 
too great for the short-weighing to be inadvertent. 
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With respect to sanctions the Complainant herein recommends 
a thirty-day suspension of Respondent’s registration together 
with a cease and desist order. Because of the serious nature of 
the violations and because the recommendations of sanctions by 
the Complainant is in keeping with other sanctions previously 
imposed by the Department with respect to violations of this na- 
ture, the Complainant’s recommendation in this regard is being 
followed. 


PROPOSED ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights ; 


2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 


4. Failing to operate livestock scales owned or controlled by 
Respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including, among others, scale tickets 
and accounts of sale which show the true and correct weight of 
livestock purchased by Respondent on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days. 


(No. 15,385) 


JOSEPH WILLIAM MERGEN v. PHILIP FLIFLET and EMERY PETER- 
SON d/b/a FLIFLET and PETERSON LIVESTOCK. P&S Docket 
No. 4473. Decided August 20, 1973. 


Warranties, express or implied—Absence of—Unjust, unreasonable or 
discriminatory practices—Failure to establish—Dismissal 
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Where there was neither an express nor an implied warranty that the cattle 
would be free of disease, and where complainant failed to establish 
any facts in the loss of the 30 calves four weeks after delivery which 
would support a finding that respondents engaged in an unjust, un- 
reasonable or discriminatory practice, the complaint is dismissed. 


Thomas R. Wenner, St. Cloud, Minnesota, for complainant. 
Russell R. Falkenberg, Cadott, Wisconsin, for respondents. 
George R. Springborg, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seqg.). In a formal 
complaint filed December 2, 1970, complainant claimed repara- 
tion in the amount of $2,284.67, alleging in substance that he or- 
dered from respondents 50 calves at $62.50 per head; that the 
calves were delivered to his farm the night of September 10, 1970; 
that they became noticeably sick by the following evening and 
one died within about four days; and that 30 died by October 5, 
1970. 


A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.- 
40 of the rules of practice (9 CFR 202.40), were served on re- 
spondents on March 12, 1971, and a copy of the investigation re- 
port was served on complainant on the same date. 


Respondents filed an answer denying that any calves died from 
any disease contracted before they were shipped to complainant, 
and alleging that if any of the calves died, it was due to com- 
plainant’s negligence in caring for them. Respondents further al- 
leged that at the time of delivery, complainant was notified of 
their condition and signed an invoice relieving respondents from 
any liability for loss due to sickness. Respondents requested an 
oral hearing. 


An oral hearing was held at St. Paul, Minnesota, on February 
6, 1973, before George R. Springborg of the Office of the General 
Counsel of this Department. Complainant was represented at the 
hearing by John R. Koch, Esq., St. Cloud, Minnesota, and respond- 
ents were represented by Russell R. Falkenberg, Esq., Cadott, 
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Wisconsin. Three witnesses testified. Proposed findings of fact, 
conclusions and order were filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Joseph William Mergen, at all times material 
herein was a farmer and raiser of calves near Albany, Minnesota. 


2. Respondents, Philip Fliflet and Emery Peterson, at all times 
material herein were partners doing business as Fliflet and Peter- 
son Livestock and were engaged in business as a dealer, buying 
and selling livestock in commerce for their own account, with 
their principal place of business at Sheldon, Wisconsin, and were 
so registered with the Secretary of Agriculture under the Act. 


3. In the latter part of August, 1970, plaintiff, after seeing a 
newspaper advertisement, ordered by telephone from respondents 
50 two-week old calves at $62.50 per head. Respondents made no 
express warranty as to health or condition of the calves. 


4. On September 10, 1970, at about 10 o’clock p.m., a trucker 
employed by respondents delivered 50 Holstein heifer calves un- 
der one month old to complainant at his farm near Albany, Min- 
nesota. These calves had been shipped from Sheldon, Wisconsin, 
about 4 o’clock that afternoon after examination by a veterinar- 
ian of Cadott, Wisconsin, who issued a Wisconsin Department of 
Agriculture Official Interstate and Export Health Certificate so 
dated showing he had examined 50 Holstein bull calves 3 - 4 
weeks old and found no symptoms of contagious, infectious, or 
communicable disease. 


5. Complainant assisted the trucker in unloading the calves and 
placing them in pens in a barn which had been cleaned and dis- 
infected. Complainant made a limited inspection of the calves in 
light provided only by a security light some 200 feet away from 
the unloading area and by 60 watt bulbs in the barn, and such 
inspection showed no unusual health conditions. 


6. In complainant’s home following unloading of the calves, 
complainant paid respondents’ trucker the sum of $3,150.00, the 
purchase price of $3,125.00 for the calves, plus $25.00 for a medi- 
cation the trucker had brought along for the calves. 


7. At the trucker’s request and after making the payment, 
complainant signed a sales invoice bearing the statement, 
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“Signature above relieves Phil Fliflet and Emery Peterson 
of all claims or adjustments due to sickness or health of these 
animals.” 


8. Six additional calves sold by respondents to one Arthur 
Thober, a neighbor of complainant, were shipped in the same 
truck at the same time without a health certificate and ear tags 
and were delivered by the trucker on the same date to such pur- 
chaser at his farm near Albany, Minnesota. 


9. The night the calves were delivered, complainant, assisted 
by his sons and wife and using some 12 buckets, fed the calves 
milk replacer containing electrosole, a medication distributed by 
Purina, and the next day he administered the medication pur- 
chased from respondents’ trucker. That same day complainant no- 
ticed that several calves were not drinking properly, but consid- 
ered it nothing more than travel stress. 


10. Complainant continued to feed and care for the calves the 
next two days, using electrosole in their milk replacer, but their 
condition grew progressively worse, so on Sunday evening, Sep- 
tember 18, he asked an Albany, Minnesota, veterinarian to ex- 
amine them. This veterinarian examined the calves the next day, 


provided medication, and thereafter continued to treat them for 
some two weeks. 


11. On or about September 16, 1970, the veterinarian arranged 
for post-mortem examination by a college of veterinary medicine 
of the carcass of one of the calves which by then had died. In a 
preliminary report dated September 24, the diagnosis was “Calf 
paratyphoid”, and in the final report dated November 20, the di- 
agnosis was “Salmonella Newport”. From around September 14 
to October 5, 1970, 30 of the calves died. Complainant disposed of 
their carcasses for a total of $.21. 


12. The 6 calves respondents had sold and delivered in the same 
truckload to the Arthur Thober farm disclosed the same symptoms 
of illness as those purchased by complainant. 


13. The cost to complainant of veterinary services for treating 
the calves was $378.76, which was a reasonable amount. 


14. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


Complainant here claims reparation with respect to the sick- 
ness and death within some four weeks after their delivery of 30 
of the 50 calves purchased from respondents. At the time of their 
purchase and delivery and at least until evening of the following 
day, the calves appeared to be in ordinary health. The cause of 
sickness and death of the 30 calves finally was diagnosed in No- 
vember, 1970, as “Salmonella Newport”. 


Plaintiff has neither alleged nor produced any evidence of an 
express warranty by respondents regarding the health of the 
calves. There was no allegation or evidence of any fraud, mis- 
representation, or concealment by respondents of the health or 
condition of the calves. Respondents were not aware and had no 
reason to know of the existence of the disease, and the veterinar- 
ian at Cadott, Wisconsin, who examined the calves and issued a 
Wisconsin export health certificate for them on the very date of 
their delivery, presumably and despite his inaccurate statement 
as to their sex, had a close look and contact with them, yet noted 
no sign of ill-health or disease. Finally, although their nighttime 
delivery coupled with the lack of good lighting both outside and 
inside the barn seriously limited complainant’s inspection of the 
calves upon their arrival and before payment or acceptance 
(clearly his right under the Uniform Commercial Code, § 2-513), 
he did have adequate opportunity to examine them the following 
day and did so without noting any unusual health condition. 


Title to the calves passed to complainant upon their physical 
delivery to him. Uniform Commercial Code, § 2-401; Deming Cat- 
tle Sales v. Noll, 28 A.D. 1011, 1016 (1969) ; Stanton Brunson v. 
Inland Empire Livestock, 23 A.D. 467 (1964). Absent fraud, mis- 
representation, or concealment, or an express warranty, once title 
passed to complainant, he as purchaser bore the risk of loss. Dem- 
ing Cattle Sales v. Noll, supra; Stanton Brunson v. Inland Empire 
Livestock, supra; Selle v. Walnut Grove Sales Pav. et al, 22 A.D. 
1112 (1963) ; Herzog v. Jarvis and Randall, 29 A.D. 694 (1970) ; 
Kavon v. Cherrier, 30 A.Dd 784 (1971). 


Complainant has made some attempt to rely upon an implied 
warranty of merchantability under the Uniform Commercial 
Code, § 2-314. However, reparation may be awarded only where 
a violation of the Act is established, and the record in this pro- 
ceeding does not afford a basis for a finding that respondents 
engaged in any unjust, unreasonable, or discriminatory practice 
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in connection with the transaction in question. There is nothing in 
the record to establish that the Act would impose as implied war- 
ranty upon respondents that the calves were free of disease. See 
Selle v. Walnut Grove Sales Pav. et al, supra. Moreover, the com- 
plainant in a reparation proceeding under the Act has the burden 
of establishing his claim by a preponderance of the evidence. Wil- 
loughby v. Producers Livestock Marketing Association, 9 A.D. 707 
(1950) ; Justin v. Am. Hereford Farms, 24 A.D. 583 (1965); 
Picard v. Cherrier, 30 A.D. 789 (1971). From all of the evidence, 
we conclude that complainant has failed to establish any facts 
with respect to the later loss of the calves which would support 
the conclusion that respondents were guilty of any violation of 
the Act, and the complaint should be dismissed. 


Respondents challenged both the taking and admissibility at the 
hearing of the deposition of complainant’s veterinary on a num- 
ber of grounds. Such deposition was properly taken and admis- 
sible under the rules of practice, but in view of the result reached 
herein, it is unnecessary further to discuss this question. Respond- 
ents also sought to show lack of care on the part of complainant 
as causing the loss of the calves, and challenged the veterinary 
and medication cost incurred by complainant as being excessive. 
While the result reached herein renders detailed discussion of 


these points unnecessary, we deem it appropriate to remark that 
the record simply does not support the respondents’ position in 
either regard. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,386) 


In re CHARLES SCHLICHENMAYER. P&S Docket No. 4828. Decided 
August 20, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations by continuing to engage in 
business under the Act without filing and maintaining the required 
surety bond. 
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Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on July 6, 1973, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging respond- 
ent with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on August 3, 1973, in which he ad- 
mits the facts alleged in paragraph 1 of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report referred to in section 202.16 of the Rules of Practice (9 
CFR 202.16) and consents to the issuance of a specified order, 
with findings of fact and conclusions, for the purposes of this pro- 
ceeding only, based on the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by re- 
spondent be issued. Complainant has also recommended that the 
respondent not be suspended as a registrant under the Act inas- 
much as respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Charles Schlichenmayer, hereinafter referred to as 


the respondent, is an individual whose address is Turtle Lake, 
North Dakota 58575. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


2. The surety bond which respondent maintained to secure the 


performance of his dealer obligations under the Act was termi- 
nated on July 8, 1972. Respondent was notified by certified mail 
on or about June 14, 1972, of such termination date and was in- 
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formed that if he continued his livestock operation after July 8, 
1972, without bond coverage as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and section 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice respondent has engaged 
in the business of a dealer buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 312(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,387) 


In re TERRELL LIVESTOCK EXCHANGE, INC. P&S Docket No. 4806. 
Decided August 20, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 


it for violating the Act and regulations in connection with false and 


incorrect purchase invoice recaps and improper practices, as found 
herein. 
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Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 1, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On August 7, 1973, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Terrell Livestock Exchange, Inc., hereinafter referred 
to as respondent, is a corporation with its principal place of busi- 
ness located at Terrell, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Terrell Livestock Exchange, Inc., a posted stockyard un- 
der and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency selling livestock on a commission basis in com- 
merce and as a dealer buying and selling livestock in commerce. 


2. Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter 
referred to as Vann-Roach, at all times material herein was, and 
is, registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer in commerce. 
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3. Lonnie Thompson, Jr., Bowie, Texas, hereinafter referred to 
as Thompson, is an individual who, at all times material herein, 
was engaged in the business of buying livestock on a commission 
basis, in commerce, for Vann-Roach. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, during the period 
from November 30, 1972, through February 15, 1973, at the re- 
quest of Thompson and pursuant to an agreement, arrangement or 
understanding with him, made false and incorrect entries on pur- 
chase invoice recaps which entries understated the average price 
per hundred-weight of livestock purchased by Thompson for 
Vann-Roach. Copies of said purchase invoice recaps were made a 
part of the accounts and records of respondent. Thompson sub- 
mitted such false and incorrect recaps to his principal, Vann- 
Roach, who was misled by the false and incorrect entries con- 
tained therein and who made the recaps a part of its accounts 
and records. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 4, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), and 221) and section 201.44 of the regulations (9 
CFR 201.44). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 


(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock, in commerce, or aiding and abetting other persons in de- 
ceiving sellers or purchasers of livestock, in commerce; and 


(3) making, or causing to be made, false or incorrect pur- 
chase invoice recaps or other documents a part of the accounts 
and records of any person subject to the Act. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1468 


Respondent shall prepare and keep accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in respondent’s business as a dealer and market agency 
subject to the Act, including purchase invoice recaps which dis- 
close, fully and correctly, all information relating to the purchase 
of livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,388) 


In re ALBERT R. LAROSE. P&S Docket No. 4771. Decided August 
21, 1973. 


Bonding requirements—Failure to meet—Suspension 


Where respondent was notified in July 1971 that his bond had been termi- 
nated and that if he continued his livestock operations without the re- 
quired bond coverage he would be in violation of the Act and regulations, 
and respondent has continued such operations, respondent is suspended 
as a registrant under the Act until he is in full compliance with the 
bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed July 23, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
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seq.) hereinafter called the “Act”, and the regulations promul- 
gated thereunder by the Secretary of Agriculture (9 CFR 201.9 
et seq.) hereinafter referred to as the “Regulations”. It was in- 
stituted by a Complaint filed on March 22, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture. 


Copies of the Complaint and the Rules of Practice were served 
on the Respondent on March 26, 1973. The Respondent was noti- 
fied in writing that an Answer should be filed within 20 days, 
and that failure to file an Answer denying the allegations of the 
Complaint would constitute admission of such allegations. No 
Answer has been filed. 


On June 11, 1973, the Complainant filed a recommendation that 
the order proposed below be issued. The matter was referred to 
Administrative Law Judge William J. Weber, Office of the Ad- 
ministrative Law Judges, United States Department of Agricul- 
ture, for preparation of a report without further investigation 
or hearing pursuant to section 292.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


I 


(a) Albert R. LaRose, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at St. Albans, Vermont 05478. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


II 


Respondent was notified on or about July 26, 1971, that his bond 
had been terminated and that if he continued his livestock op- 
erations without bond coverage as required under the Act and the 
regulations, he would be in violation of section 312 of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has engaged 
in the business of a dealer buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
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sonable bond or its equivalent as required under the Act and the 
regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph II herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements, a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,389) 


In re G. RALPH STARK and HERSCHEL W. WARNER, d/b/a LEX- 
INGTON LIVESTOCK AUCTION. P&S Docket No. 4762. Decided 
August 21, 1973. 


Bonding requirements—Failure to meet 


Where respondents have continued to engage in business under the Act with- 
out posting the additional required bond coverage after being notified 
that to do so would be in violation of the Act and regulations, respond- 
ents are ordered to cease and desist from so doing. 


John E. Ford, for complainant. 
Respondents pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John A. Campbell, filed July 23, 1973, is hereby adopted as 
the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondents. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on March 7, 1973 by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The complaint alleges that respondents have wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to respondents by the 
Hearing Clerk by certified mail on March 9, 1973. 


Respondents were informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondents having failed to file an answer, Complainant filed 
a motion on June 11, 1973 for issuance of a decision and order 
without further investigation or hearing pursuant to Section 202.9 
(c) of the Rules of Practice (9 CFR 202.9(c)), and the matter 
was referred to the undersigned Administrative Law Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondents’ failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 


FINDINGS OF FACT 


1. (a) G. Ralph Stark and Hershel W. Warner, hereinafter 
referred to as the respondents are partners d/b/a Lexington Live- 
stock Auction, with their principal place of business located at 
Lexington, Missouri 64067. 
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(b) Respondents are, and all times material herein, were: 


(1) Engaged in the business of conducting and operat- 
ing the Lexington Livestock Auction, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Based on the volume of business reported in their annual 
report during the period January 1, 1971, through December 31, 
1971, respondents were required under the Act and the regula- 
tions, to increase from $12,000.00 to $22,000.00 the amount of 
bond or bond equivalent maintained to secure the performance of 
their market agency obligations. Respondents were notified by 
certified mail on or about August 19, 1972, that if they continued 
their livestock operations without adequate bond coverage as re- 
quired under the Act and the regulations, they would be in viola- 
tion of the Act and the regulations promulgated thereunder. Not- 
withstanding such notice, respondents have continued to engage in 
the business of a market agency, selling livestock on a commis- 
sion basis, at a posted stockyard, without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts stated in findings 1 and 2, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213 
(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Further, it is concluded that the proposed order contained in 
complainant’s motion of June 11, 1973 is reasonable and appro- 
priate in the circumstances of this case, and is adopted herein. 


ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required un- 
der the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 
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This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof will be served upon the par- 
ties. 


(No. 15,390) 


In re WENTZ BROTHERS LIVESTOCK AUCTION, INC. P&S Docket No. 
4821. Decided August 21, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against it for 
violations of the Act and regulations in connection with accounts and 
records, improper practices, and maintenance of its custodial account 
for shipper’s proceeds. Respondent is suspended as a registrant under 
the Act for 14 days. 


Tohmas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 29, 1973 by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On July 25, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 
I 


(a) Wentz Brothers Livestock Auction, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Tucson, Arizona. 
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(b) Respondent, at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Wentz Brothers Livestock Auction, posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


II 


Respondent, during the period from June 30, 1971, through 
September 14, 1971, and during the period from June 30, 1972 
through August 31, 1972 failed to maintain and use properly the 
account in the First National Bank of Arizona, Tucson, Arizona, 
in which it deposited proceeds from the sale, at the stockyard, of 
livestock consigned to it for sale on a commission basis, herein- 
after referred to as the Custodial Account, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that; 


(a) As of June 30, 1971, respondent had outstanding checks 
drawn on its Custodial Account in the amount of $96,091.30 and 
proceeds due shippers in the amount of $87.25, for a total of $96,- 
178.55, and had to offset such checks and proceeds due shippers, 
cash in said bank account in the amount of $58,955.31, resulting 
in a deficiency of $37,233.24 in funds available to pay shippers’ 
proceeds ; 


(b) As of August 31, 1971, respondent had outstanding 
checks drawn on its Custodial Account in the amount of $45,469.- 
25 and proceeds due shippers in the amount of $87.25, for a total 
of $45,556.50, and had to offset such checks and proceeds due 


shippers, cash in said bank account in the amount of $29,494.58, 
resulting in a deficiency of $16,061.92 in funds available to pay 


shippers’ proceeds; 


(c) As of September 14, 1971, respondent had outstanding 
checks drawn on its Custodial Account in the amount of $57,- 


203.71 and proceeds due shippers in the amount of $87.25, for a 





WENTZ BROTHERS 
Cite as 32 A.D. 1473 


total of $57,290.96, and had to offset such checks and proceeds 
due shippers, cash in said bank account in the amount of $15,- 
956.05, deposits in transit in the amount of $26,618.61, for a total 
of only $42,574.66, resulting in a deficiency of $14,716.30 in funds 
available to pay shippers’ proceeds; 


(d) As of June 30, 1972, respondent had outstanding checks 
drawn on its Custodial Account in the amount of $16,116.54, and 
to offset such checks, cash in said bank account in the amount 
of $3,633.05, resulting in a deficiency of $12,483.49 in funds avail- 
able to pay shippers’ proceeds ; 


(e) As of August 31, 1972, respondent had outstanding checks 
drawn on its Custodial Account in the amount of $48,597.85, and 
hand to offset such checks, cash in said bank account in the 
amount of $33,398.90, resulting in a deficiency of $15,198.95 in 
funds available to pay shippers’ proceeds; 


(f) Such deficiencies were due in part, to respondent’s failure 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


III 


Respondent, during the period from on or about December 31, 
1970 through September 30, 1971, in connection with its market 
agency and dealer operations subject to the Act, failed to keep 
accounts, records and memoranda which fully and correctly dis- 
close all transactions involved in its business. Respondent during 
such period failed to keep (1) a general ledger of accounts show- 
ing assets, liabilities, net worth or capital, income, and expenses; 
(2) a complete record of accounts receivable and accounts pay- 
able; (3) a complete record of dealer purchases and sales; (4) 
a monthly reconciliation of its general and custodial accounts. 


IV 


Respondent, during the period from January 2, 1971 through 
September 25, 1971, employed Virgil R. Haverty, a registered 


dealer, as its ringman and permitted him to buy and sell livestock 
at the stockyard for his own account while so employed. 


V 


Respondent, on September 4, 1971 and September 11, 1971, in 
connection with the transactions listed below and divers other 
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transactions failed to comply with INSTRUCTIONS FOR 
WEIGHING LIVESTOCK regulations, in that it failed to issue, 
in sequence, serially numbered scale tickets showing that the 
scale was balanced at recommended intervals during weighing op- 
erations. 


SALE DATE NUMBER TICKET BALANCING 
1971 CONSIGNOR OF HEAD NUMBER TIME 
9/4 Central Post Fund 1 57931 
9/4 Gerald Smith 1 57932 
9/4 Balance Ticket 57940 2:30 
9/4 Balance Ticket 57941 2:45 
9/4 Balance Ticket 57942 3:00 
9/11 Tom Clark 57943 
9/11 Tom Clark 57946 
9/11 J. C. Lewis : 57947 
9/11 Tom Clark 57950 
9/4 Balance Ticket 57951 
9/4 Balance Ticket 57952 
9/4 Robert Luman 57953 
9/4 Virgil Johnson 57955 


VI 


Respondent, in commerce, on or about the dates and in the 


transactions listed below and in other transactions at divers other 
times during the period of January 16, 1971 through September 
25, 1971, in accounting to consignors for the sale of their live- 
stock, failed to transmit or deliver to the consignors full, 
true and correct accounts of such sales in that respondent 
issued accounts of sale which showed mere initials, nick-names 
or numeral designations as the purchasers of their livestock in- 
stead of the true and correct names of the purchasers, copies of 
which incomplete and incorrect accounts of sale were made a 
part of the accounts and records of respondent, as follows: 


Designation 
Date No. of of Purchaser Correct Name 
of Head Shown On of 
Sale Consignor Account Purchaser 
1971 
1/16 Mickey Richmond #80 S. W. Fletcher 
+ J. C. Lewis #80 S. W. Fletcher 
*y Dan Clark ‘ #80 S. W. Fletcher 
1/16 Dan Clark AM Arizona Meat Packers 
= K. Etheridge AM Arizona Meat Packers 
K. Etheridge #80 S. W. Fletcher 
Rancho Seco #80 S. W. Fletcher 
Rancho Seco AM Arizona Meat Packers 
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No. of Designation 
of Purchaser Correct Name 
Head Shown On of 
Account Purchaser 


#80 S. W. Fletcher 

#80 S. W. Fletcher 

AM Arizona Meat Packers 

AM Arizona Meat Packers 

AM Arizona Meat Packers 
Arizona Meat Packers 


Consignor 


Sam Yuncevick 
Balicomari 
Frank Reese 
E. B. Golder 
T. M. Davis 
Max Fenn 


Cannon Realty Co. 
J. C. Lewis 

Marian Gasho 
John King 


Arizona Meat Packers 
S. W. Fletcher 
S. W. Fletcher 
Arizona Meat Packers 


” ” ” 


Benedict Feeding Co. 
Frank Rees 

Sam Yuncevick 

Ken Keacher 

E. Z. Clapton 
Thomason & Balcom 
S. W. Fletcher 
Layton Lee 

Balcom Cattle 

San Rafael Cattle Co. 
La Cebedilla Ranch 
Shamrock Hill Farm 
Joyce A. Mercer 

Sam Yuncevick 

Phil Hoffman 

Bill Johnson 
Shamrock Hill Farms 
Bingham Saeaton 
Ranch 

Lloyd C. Adams 1 
A. East 3 


— 
orreeK BK DD DH RR eee 


S. W. Fletcher 
S. W. Fletcher 
Arizona Meat Packers 


” ” ” 


KF ONDFNONNK NK & WO 


CONCLUSIONS 


By reason of the facts alleged supra, respondent has violated 
sections 307, 312, and 401 of the Act (7 U.S.C. 208, 213, 221) 
and sections 201.42, 201.48(a), 201.66(b), 201.73-1(a), 201.57 
(a) of the regulations (9 CFR 201.42, 201.43(a), 201.57(a), 
201.66 (b) 201.73-1(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from: 


1. Permitting its ringman or other persons engaged in the 
actual conduct of auction sales by respondent, to purchase live- 
stock out of consignment for any purpose for their own account; 


2. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agent, or any 
employee of such person, to perform any service or duty in con- 
nection with the furnishing by respondent of stockyard services; 


3. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c)), an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock ; 


4. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


5. Issuing accounts of sale which fail to show the true and cor- 
rect names of the purchasers; and 


6. Failing to issue, in sequence, serially numbered scale tickets 
showing that the scale was balanced at prescribed intervals dur- 
ing weighing operations. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness subject to the Act including, among other things, (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
pense and capital or net worth; (2) a complete record of accounts 
receivable and accounts payable; (3) a complete record of dealer 
purchases and sales; (4) a monthly inventory of livestock; and 
(5) monthly reconcilations of its general and custodial accounts; 
and (6) accounts of sale which show the true and correct names 
of the purchasers. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as the deficit in 
its custodial account for shippers’ proceeds has been eliminated. 
When respondent demonstrates that the deficit in said account 
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has been eliminated, a supplemental order will be issued in this 
proceeding terminating the suspension after expiration of the 14- 
day period. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,391) 


SITTING BULL AUCTION COMPANY v. HOWARD A. SHOL. P&S 
Docket No. 4520. Decided August 28, 1973. 


Agent—Cattle purchased—Alleged misrepresentation of—Burden of 
proof—Failure to sustain—Failure and refusal to pay in full 
money advanced, expenses and commission—Reparation 
provisions applicable 


Where respondent failed to sustain his burden of proof that complainant, 
his agent through whom he purchased the cattle, had misrepresented 
the cattle to him, and where respondent received the specific cattle he 
agreed to buy, respondent is ordered to pay complainant the balance due 
as reimbursement, plus expenses and commission, in the amount of 
$4,239.61, as stated in the Order herein. 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq), instituted by 
the filing of a complaint on November 13, 1970. By such com- 
plaint, complainant claimed reparation in the amount of $4,075.91 
from respondent, alleging in substance that respondent had con- 
tacted complainant about buying yearling steers and heifers, that 
complainant’s Vice President had looked at certain cattle, de- 
scribed them to respondent, and had bought them for respondent, 
that at various times as respondent sold the cattle, he would send 
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checks, and that the last such check to be sent had left $4,075.91 
balance due on the cattle. 


Copies of the complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were served on the respondent on June 
10, 1971. A copy of the investigation report was served on the 
complainant on June 11, 1971. The respondent timely filed an an- 
swer. 


Complainant requested an oral hearing. 


An oral hearing in this proceeding was held at Sioux City, 
Iowa, on November 29, 1972, before Michael A. Sanders at the 
Office of the General Counsel of this Department. Complainant 
was represented by C. T. “Tad” Sanders and Wayne M. Graham, 
Esqs., of Kansas City, Missouri. Respondent was represented by 
James F. Gaukel, Esq., of Mapelton, Iowa. Three witnesses testi- 
fied and one exhibit was admitted into evidence. Complainant sub- 
mitted proposed findings of fact and order. 


FINDINGS OF FACT 


1. Complainant Sitting Bull Auction Company, a corporation, 
at all times material herein engaged in business as a market 
agency and dealer, buying and selling livestock on commission 
and for its own account in commerce, operating on Sitting Bull 
Auction Company, a posted stockyard subject to the Act, and was 
so registered with the Secretary of Agriculture under the Act. 


2. Respondent Howard A. Shol at all times material herein en- 
gaged in business as a dealer, buying and selling livestock for 
his own account in commerce, with his principal place of business 
at Mapleton, Iowa, and was so registered with the Secretary of 
Agriculture under the Act. 


3. Sometime in mid July, 1970, respondent Shol contacted Rob- 
ert Foster, Vice President of complainant corporation, and in- 
quired about purchasing some yearling cattle. Foster thereafter 
traveled to Great Falls, Montana and looked at some cattle, and 
described them to Shol over the telephone. Shol then agreed to 
buy them, and arranged for trucks to pick them up. 


4. Complainant paid $32,547.40 for the cattle and billed Shol 
for this amount plus $20.00 for “health” and $264.62 commission 
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at 25¢/cwt. based on a net weight of 105,850 pounds after 2 per- 
cent shrink. The total bill was $32,832.02. 


5. The cattle were delivered on or about August 1, 1970, and 
about a week later Shol phoned two officers of complainant cor- 
poration and stated that he had not succeeded in selling the cat- 
tle and therefore was not able to pay for them. Both officers of 
complainant to whom Shol spoke, in substance extended the time 
for payment for the cattle to a reasonable time. 


6. By letter dated September 17, 1970, Shol’s attorney in- 
formed complainant in substance that Shol would pay only the 
net proceeds of resale of the cattle, which amounted to less than 
the complainant had advanced to purchase the cattle for Shol. 


7. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that sometime in mid July, 1970, respondent 
Shol contacted Robert Foster, Vice President of complainant cor- 
poration and inquired about purchasing some yearling cattle. 
Shol was trying to buy cattle to resell to certain farmers in his 
area with whom he had had some discussions of such a transac- 
tion. Foster thereafter traveled to Great Falls, Montana, and 
looked at some cattle, and described them to Shol over the tele- 
phone. Shol then agreed to buy those cattle, and arranged for 
trucks to pick them up. 


Shol relayed to the farmers with whom he had been speaking, 
Foster’s description of those particular cattle. However, when the 
cattle arrived in Shol’s area, the farmers in question refused to 
buy them. 


About a week after the cattle had been delivered to Shol, he 
phoned Foster, and complainant’s President, Hunter Smith, and 
said that he had not succeeded in selling the cattle and therefore 
was not able to pay for them. Both Foster and Smith told Shol 
to do the best he could to “handle” the cattle and pay for them 
as soon as he could; we interpret this as an extension of credit 
for a reasonable time. The payments eventually sent by Shol to 
complainant amounted in sum to $28,592.41, which was $4,239.61 
less than the amount advanced by complainant plus its expenses 
and commission. By letter dated September 17, 1970, Shol’s at- 
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torney informed complainant that Shol would pay no more on 
account of these cattle. 


Clearly, Shol purchased the cattle through complainant as his 
agent, and what is claimed in this proceeding is reimbursement 
of money advanced to buy the cattle for Shol as principal, plus 
expenses and commission. 


Shol contended that the cattle were not as ordered; however, 
when Foster and Shol discussed the cattle immediately prior to 
the purchase, Shol did not place an order for cattle of a certain 
description but agreed to buy certain cattle. Shol received the 
specific cattle which he agreed to buy. See Thomas v. Davis et al., 
23 A.D. 1886 (1964); Whiting v. Davis et al., 23 A.D. 1891 
(1964). 


Shol contended that Foster misrepresented the cattle to him. 
Shol as the principal for whom complainant as agent had pur- 
chased the cattle, had the burden of establishing such contention 
by a preponderance of the evidence. Southwest Cattle Company 
v. Betts, 28 A.D. 426 (1969). The evidence is in direct conflict on 
the question whether the cattle, before being delivered to Shol’s 
truckers at Great Falls, Montana, and beginning their journey to 
Mapleton, Iowa, were suffering from the afflictions about which 
Shol and his neighbors testified, or were misrepresented by 
Foster to Shol. We must hold that respondent Shol failed to carry 
his burden of proof by a preponderance of the evidence. 


Credit having been extended to Shol, at Shol’s request, in the 
phone calls a week after the cattle were delivered, the 90 day 
statute of limitations for this proceeding began to run only when 
complainant was told by Shol, through his attorney, that Shol 
would not pay the full price advanced by complainant plus com- 
plainant’s expenses and commission. The letter communicating 
that notice to complainant having been sent on or about Septem- 
ber 17, 1970, the complaint, having been filed November 13, 1970, 
was clearly filed within the 90 day period provided in the Act. 


It has been held that a dealer is subject to the jurisdiction of 
the Secretary under the reparation provisions of the Act. John 
F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


ORDER 


Within 30 days from the date of this order respondent Howard 
A. Shol shall pay to complainant Sitting Bull Auction Company 
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the sum of $4,239.61 plus interest thereon at the rate of 8 percent 
per annum from September 1, 1970 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,392) 


JOSEPH J. WURST, Administrator of the Estate of LEE REYNOLDs, 
deceased v. ROBERT HANES. P&S Docket No. 4374. Decided 
August 28, 1973. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 
Jack M. Murphy, Shoshone, Idaho, for complainant. 


Thomas J. Aron, Jr., Greeley, Colorado, for respondent. 
John J. Casey Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 27, 1973, in which respondent was ordered to 
pay to Joseph J. Wurst, Administrator of the Estate of Lee Reyn- 
olds, deceased, the sum of $1,378.28, together with interest there- 
on at the rate of 8 percent per annum from September 1, 1969 
until paid. 


On April 24, 1973, respondent by counsel filed a letter stating 
that he wished to appeal that decision on March 27, 1973. On 
May 9, 1973, an order was issued that no action would be taken 
with respect to that letter filed on April 24, 1973, pending re- 
ceipt from respondent of a letter clarifying whether respondent 
wanted that letter, with the exhibits attached, treated as a peti- 
tion to rehear or reargue the proceeding or to reconsider the or- 
der (9 CFR 202.57, 202.21), there being no provisions in the rules 
of practice or Law for an appeal within this Department, and 
judicial review being available to respondent only by his defend- 
ing against a court action brought by complainant under § 309(f) 
of the Act (7 U.S.C. 210(f)). On May 21, 1973, respondent by 
counsel filed a letter clarifying that the letter filed on April 24, 
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1973, was intended to be a request for rehearing and reconsider- 
ation of the decision of March 27, 1973. 


On June 1, 1973, the decision and order of March 27, 1973, was 
stayed pending the issuance of a further order in this proceed- 
ing. The stay order, together with copies of the letter filed on 
April 24, 1973, with the attachments, and the letter filed on May 
21, 1973, were served on complainant on June 7, 1973, together 
with notice of right to file an answer within 20 days. 


On June 6, 1973, a letter was received from complainant’s 
counsel, and on July 20, 1973, another letter was received from 
complainant’s counsel, opposing any appeal from the decision of 
March 27, 1973, on the basis that no appeal is provided for in 
the Act, but taking no position with respect to the petition for 
rehearing or reconsideration. 


In the letter filed on April 24, 1973, respondent’s counsel al- 
leges in substance that the findings of fact in the decision of 
March 27, 1973, are in error in that they completely ignore the 
respondent’s stated facts that he had rejected and refused Mr. 
Reynolds’ cattle before they were sold by Greeley Producers. To 
the contrary, respondent’s allegations regarding rejection of the 
cattle in question were discussed at length in that decision. 


With the letter filed on April 24, 1973, respondent’s counsel 
also filed two affidavits and an exhibit, presumably hoping that 
the shortened procedure would be reopened to take those affidavits 
as further evidence. However, 9 CFR 202.21(a) (2) provides that 
every petition to reopen a hearing shall set forth a good reason 
why such evidence was not adduced at the hearing. Respondent’s 
counsel gave no good reason why those two affidavits were not 
filed pursuant to the shortened procedure under which this pro- 
ceeding was handled. Hence, we think it proper to disregard 
them. 


In the letter filed on April 24, 1973, respondent’s counsel also 
recites in substance that the docket file should contain statements 
of Greeley Producers which show that the cattle were sold for 
Reynolds Cattle Company. We see no reason to believe that the 
fact that a statement of Greeley Producers shows that cattle were 
sold for the account of Reynolds Cattle Company, establishes that 
Lee Reynolds, deceased, consented to have such cattle sold for his 
account, or establishes any more than that respondent told Gree- 
ley Producers to sell the cattle for the account of Reynolds Cattle 
Company. 
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In the letter of April 24, 1973, respondent’s counsel recites 
that the decision could not have been reached without consider- 
ing remarks attributed to the deceased Mr. Reynolds, and that in 
almost every court of law, the “dead man” rule would preclude 
consideration of such testimony. It is true that the affidavit of 
Lee Reynolds, deceased, would not have been admissible at an 
oral hearing after his death. Am Jur 2d, Evidence §§ 621, 674. 
However, it was admissible in this case as a part of the investi- 
gation report under the rules of practice at 9 CFR 202.40, sub- 
ject to rebuttal. 


It is concluded after a careful examination of the record, and 
a review of the findings and conclusions relating to respondent 
Hanes’ contentions, that no changes in the findings and conclu- 
sions contained in the decision and order of March 27, 1973, 
should be made. 


The decision and order of March 27, 1973, is hereby reinstated. 


Copies hereof shall be served on the parties. 


(No. 15,393) 


In re JAMES LIMBAUGH. P&S Docket No. 4756. Decided August 
29, 1978. 


Insufficient funds checks or drafts—Purchase price—Faiure to pay 
when due—Suspension 


Where respondent violated the Act and regulations by issuing insufficient 
funds checks or drafts in payment for livestock purchased in commerce 
and failing to pay when due for said livestock, respondent is suspended 
as a registrant under the Act for 14 days. 


John E. Ford, for complainant. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John A. Campbell, filed July 20, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed on February 27, 1978, by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint alleges that Respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to respondent by the 
Hearing Clerk by certified mail on February 28, 1973. 


Respondent was informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 


hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent having failed to file an answer, Complainant filed 
a motion on June 11, 1973 for issuance of a decision and order 
without further investigation or hearing pursuant to Section 
202.9 (c) of the Rules of Practice (9 CFR 202.9(c)), and the 
matter was referred to the undersigned Administrative Law 
Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 


FINDINGS OF FACT 


1. (a) James Limbaugh, hereinafter referred to as the re- 


spondent, is an individual whose address is Idabel, Oklahoma, 
74745. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer. 
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2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below and 
at divers other times during the period of July 1, 1972, through 
September 30, 1972, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 


spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


Date of Date of Amount of 

Purchase Check Check Payee 

Tsi (78. 741.2 $5,447.99 Marshall Livestock Commission Company, 
Marshall, Texas 

9/16/72 9/16/72 6,988.75 Marshall Livestock Commission Company, 
Marshall, Texas 

9/30/72 9/30/72 5,116.12 Marshall Livestock Commission Company, 
Marshall, Texas 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 


below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock. 
No. of 

Date of Head of Date of 

Purchase Cattle Amount Payment Payee 

7/1 /72 26 $5,447.99 7/5 /72 Marshall Livestock Commission 
Company, Marshall, Texas 

9/16/72 35 6,988.75 9/16/72 Marshall Livestock Commission 
Company, Marshall, Texas 

9/30/72 22 5,116.12 9/30/72 Marshall Livestock Commission 
Company, Marshall, Texas 

(b) As of 11/24/72, there remained unpaid by respondent, a 
total of $12,104.87 for the livestock purchased on dates set forth 
above. 


CONCLUSIONS 


By reason of the facts as stated in finding 2, respondent has 
wilfully violated section 312(a) of the Act, (7 U.S.C. 213(a)). 


By reason of the facts stated in findings 2 and 3, respondent 
has wilfully violated section 312(a) of the Act, and section 201.43 
(b) of the regulations (9 CFR 201.43(b)). 


Further, it is concluded that the proposed order contained in 
complainant’s motion of June 11, 1973 is reasonable and appro- 
priate in the circumstances of this case, and is adopted herein. 
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ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts: and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of fourteen (14) days. 


This order shall become effective on the sixth day after service 
upon respondent copies hereof will be served upon the parties. 


(No. 15,394) 


SAM NEUGEBAUER v. LARRY L. RYKEN, et al. P&S Docket No. 4572. 
Decided August 29, 1973. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Richard Bogue, Canton, South Dakota, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondents. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 13, 1973, in which respondent Larry L. Ryken 
(respondent) was ordered to pay to complainant Sam Neuge- 
bauer the sum of $964.00, together with interest thereon at the 
rate of 8 percent per annum from January 1, 1971 until paid. Re- 
spondent on March 28, 1973, filed a petition for reconsideration 
which was served on the complainant, who filed an answer there- 
to. 
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In the decision and order of March 13, 1973, it was found among 
other things that on November 9, 1970, complainant purchased 
from respondent 20 Black Angus heifers at a price of $225.00 
per head, that respondent had represented the heifers to be bred 
to Angus bulls and that they were not so bred. In the petition 
for reconsideration respondents asserts that the complain- 
ant did not prove any such representation by respondent 
about the 20 heifers in question, and that the complainant 
knew that those heifers “were at best exposed to bulls and not bred 
on the day of purchase.” After a thorough review of the record 
in this proceeding, it is concluded that the findings of fact in this 
respect are supported by a preponderance of the evidence. 


In the petition for reconsideration respondent asserts that the 
complainant’s original letter expressing dissatisfaction with the 
transaction in question was sent to the office of a State official and 
that no complaint was filed with this Department unil July of 
1971, more than 90 days after the cause of action accrued. In fact, 
the informal complaint instituting this proceeding clearly shows 
by rubber stamp that it was received in the St. Paul office of the 
Packers and Stockyards Administration on February 15, 1971, or 
within 90 days of the time when complainant would first have 


learned of the misrepresentation of the cattle, alleged therein and 
later found to have been made by respondent. 


In the petition for reconsideration respondent also asserts that 
complainant “failed to prove any money damages as a result of 
the purchase in question since comparative market prices between 
the time of purchase and accrual of the cause of action reflect an 
increased value offsetting any damages possible.” As found in the 
decision and order the measure of complainant buyer’s damages 
in such a case as this is the difference between the market value 
of the heifers at the time and place of acceptance of such heifers, 
and the value they would have had at the same time, had they 
been as represented. Fluctuations in the market price after such 
time, do not affect the measure of damages in such a case. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and 
a review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should be 
made. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 15,395) 

WILLARD WILSON v. LARRY RYKEN. P&S Docket No. 4748. In or- 
der issued August 16, 1978, by Donald A. Campbell, Judicial 
Officer. 

(No. 15,396) 

ELMER WILLIAMS v. LA VOY ORNER, d/b/a MIDWEST LIVESTOCK 

SALES, JAN ORNER and MIKE HowArD. P&S Docket No. 4788. 


In order issued August 28, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


DISMISSAL—INABILITY TO EFFECT SERVICE 


(No. 15,397) 


In re JAMES “JIM” CLANCY. P&S Docket No. 4304. In order issued 
August 21, 1973, by Donald A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 


AUGUST 1973 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ASHMENT & TAYLOR, INC. v. “IDAHO Dick” KASSATLY & 
Co. INc. PACA Docket No. 2-3082. Default 


B E P Propuce & Tomato Co., INc. v. KELLY FRUIT 
Co., Inc. PACA Docket No. 2-3075. Default 


BODINE PRODUCE COMPANY v. HUNTSVILLE PRODUCE 
CoMPANY, INC. PACA Docket No. 2-3062. Default 


C. KALIL FRUIT & VEGETABLE Co. v. SAM PETRO FRUIT 
AND VEGETABLE SALES. PACA Docket No. 2-2728. 
Dismissal — Settlement 


CARGIL PRODUCE COMPANY v. FARMER BROWN-BUFFALO 
FRESH FRUIT PACKERS, INC. PACA Docket No. 
2-2731. Texas carrotts—Alleged breach of contract 
on third carload—Burden of proof—Failure to 
sustain—Lateness of inspection—Delayed unload- 
ing—Reparation for balance due 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3077. Default 


CHEYNE FARMS, INC. v. AGRI-EMPIRE. PACA Docket 
No. 2-3009. Dismissal — On authorization of com- 
plainant 


COLWELL, ROBERT v. SAN-TEX VEGETABLE Co. PACA 
Docket No. 2-3081. Default 


CooPEeR, WAYNE O. v. F & F Propuce Co. PACA Docket 
No. 2-3064. Default 


D. R. (Bub) SHAFFER, INC. v. SHIPPERS SERVICE Co., 
Inc. PACA Docket No. 2-3057. Default 


DAVIS FARMS v. LuUsTIG & FieRRO, INC. PACA Docket 
No. 2-3079. Default 


DE BRUYN PRODUCE Co. v. HADDAD PrRopUCE Co. PACA 
Docket No. 2-3072. Default 


EADY AND ASSOCIATES v. GUGENHEIM Co. PACA Docket 
No. 2-2748. Lettuce — Weight requirements — Ex- 
press warranty—Breach of—Dismissal 


F. H. HOGUE PRODUCE Co. v. STEVE AKINS WHOLESALE 
PRODUCE, INC. PACA Docket No. 2-2799. Purchase 
price—Failure to pay—Reparation 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


G-M MARKETING Co. v. SAN-TEX VEGETABLE Co. PACA 
Docket No. 2-3065. Default 


GONZALES PACKING COMPANY v. SOUTHWEST PRODUCE, 
Inc. PACA Docket No. 2-3053. Default 


GROWERS EXCHANGE, INC. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3066. Dismissal—On authori- 
zation of complainant 


GROWERS MARKETING SERVICE, INC. v. JOSEPH A. RI- 
CELLI d/b/a JOSEPH RICELLI. PACA Docket No. 
2-2913. Contract—Breach of—Acceptance in spite 
of breach—Modified contract—Terms of—Liability 
under 


Advance to truck driver—General agency rule— 
Discharge of liability in paid amount—Reparation 
for balance due 1535 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRO- 
pucE. PACA Docket No. 2-3056. Default 1559 


HUBBARD, WILLIAM B. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3049. Dismissal—On authori- 
zation of complainant 


HUBBAD WILLIAM B. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3052. Dismissal—On authori- 
zation of complainant 


HUBBARD, WILLIAM B. v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3058. Default 


I. KALLISH & SONS v. MEL RESNICK WHOLESALE PRO- 
DUCE COMPANY. PACA Docket No. 2-3061. Default 


J. R. NORTON COMPANY v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3048. Dismissal—On authori- 
zation of complainant 


JACK T. BAILLIE Co., INC. v. STEVE AKINS WHOLESALE 
Propuce, INc. PACA Docket No. 2-2798. Purchase 
price—Failure to pay—Reparation 


KAISER DIVERSIFIED ENTERPRISES, INC. v. WALLACE 
FRUIT & VEGETABLE Co. PACA Docket No. 2-2802. 
Contract terms — “For national distribution” — 
Shipment subject to weather — Broker’s memo- 
randum — Burden of proof — Failure to sustain 
— Dismissal 


KEN SANDERS, INC. v. COEUR D’ALENE TRADING CO., 
Inc. PACA Docket No. 2-3078. Default 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


Ko-Co BRAND PACKING CorRP., and MICHAEL KODISH 
& Co., Inc. PACA Docket Nos. 2-2848 and 2-2817, 
respectively. Net proceeds—Purehase prices—Fail- 
ure to pay promptly and in full—Wilfull, flagrant, 
and repeated violations—Publication of facts 


LIONEL THERIAULT, INC. v. HADDAD PropuUcE Co. PACA 
Docket No. 2-3071. Default 


M. J. DUER & COMPANY, INCORPORATED v. MO BAR PRO- 
DUCE COMPANY. PACA Docket No. 2-3068. Default 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2885. Contract—Breach of— 
Burden of proof—Failure to sustain—Liability— 
Reparation 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2886. Interstate commerce— 
Failure to establish — Jurisdiction — Lack of — 
Dismissal 


MARCHESE-FEGAN AND ASSOCIATES, INC. v. EDWARD 
Z. CoopeR. PACA Docket No. 2-3080. Default 


MARLEE PRODUCE v. HART’S PropucE. PACA Docket No. 
2-3063. Default 


Max V. HERBOLD, INC. v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3073. Default 


MENDELSON-ZELLER CO., INC. v. CERTIFIED GROCERS OF 
ILLINOIS, INc. PACA Docket No. 2-2307. Rejection 
— Resale—Net loss—Contract terms—Agreed-on 
date of shipment—Breach of—Dismissal 


Counterclaim—Damages—Satisfied by deduction— 
Dismissal 


MEYER TOMATOES v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3050. Dismissal—On authorization 
of complainant 


NORTHWEST FRUIT SALES, INC. v. PANNO & SONS, INC. 
PACA Docket No. 2-3076. Default 


O’MALLEY COMPANY, a/t/a E. E. O’MALLEY COMPANY 
v. JOHN INGLIS FROZEN Foops COMPANY. PACA 
Docket No. 2-2337. Contract—Binding—Brokerage 
fees—Liability for—Reparation 


PROVENZANO, JOHN v. PRODUCE BUYERS COMPANY. 
PACA Docket No. 2-2804. Order on reconsideration 
and amending prior order 





1494. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1494 


AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


R. T. ENGLUND COMPANY v. HUNTSVILLE PRODUCE CoM- 
PANY, INc. PACA Docket No. 2-3074. Default 


RALPH SAMSEL COMPANY v. HUNTSVILLE PRODUCE COM- 
PANY, INC. PACA Docket No. 2-3059. Default 


ROYAL PACKING COMPANY v. STEVE AKINS WHOLESALE 
PropucE, Inc. PACA Docket No. 2-2796. Purchase 
price—Failure to pay—Reparation 


SANTIAGA RANCH v. NEIMAN Bros. PACA Docket No. 
2-2525. Dismissal—Bankruptcy 


THOMAS D. PALELLA COMPANY. PACA Docket No. 2- 
2946. Net proceeds of sale—Failure to make full 
payment promptly—Wilfull, flagrant and repeated 
violations—Revocation of license 


W. C. Girrorp & Sons, INc. v. TRI STATE BROKERAGE 
AND PropucE Co., INC. and/or THEO LESTER Co. 
PACA Docket No. 2-2871. Dismissal as to respond- 
ent Theo Lester Co. for lack of jurisdiction 1494 


Purchase price — Failure to pay — Reparation 
against Tri State Brokerage and Produce Co., Inc. 1494 


Counterclaim—Dismissal—Lack of jurisdiction 1494-1495 


(No. 15,398) 


W. C. Girrorp & Sons, INc. v. TRI STATE BROKERAGE AND PRO- 
DUCE Co., INC. and/or THEO LESTER Co. PACA Docket No. 
2-2871. Decided August 1, 1973. 


Dismissal as to respondent Theo Lester Co., for lack of jurisdiction 


Where respondent Theo Lester Co. was not licensed or subject to license 
under the Act, the Secretary is without jurisdiction in the matter as to 
this respondent, and the complaint against Theo Lester Co. is dismissed. 


Purchase price—Failure to pay—Reparation against 
Tri State Brokerage and Produce Co., Inc. 


Where respondent Tri State Brokerage and Produce Co., Inc. accepted the 
produce in issue, this respondent is liable to complainant for the pur- 
chase price thereof in the amount of $1,067.25 for which reparation is 
awarded as stated in the Order herein. 





GIFFORD v. TRI STATE, et al. 
Cite as 32 A.D. 1494 


Counterclaim—Dismissal—Lack of jurisdiction 


Where respondent Lester’s counterclaim is on the basis of an item which is 
not a perishable agricultural commodity, the Secretary is without juris- 
diction in that matter, and the counterclaim is dismissed. 


Complainant pro se. 
Respondent Tri State Brokerage and Produce Co., Inc. pro se. 
R. Powell Duska, Florence, Alabama, for respondent Theo Lester Co. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award in the amount of $1,067.25 in connection with a 
truckload of mixed fruits and vegetables interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent Theo 
Lester Co., filed an answer thereto, denying liability. Respondent 
Tri State Brokerage and Produce Co., Inc., did not file an answer 
to the formal complaint and therefore is in default under section 
47.8(c) of the rules of practice (7 CFR 47.8(c)). 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the rules of prac- 
tice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement. Although given ample 
opportunity, respondent Theo Lester Co. did not file an answer- 
ing statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, W. C. Gifford & Sons, Inc., is a corporation 
whose address is 1010 6th Avenue North, Nashville, Tennessee. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent Tri State Brokerage and Produce Co., Inc. is a 
corporation whose address is 633 Old Waterloo Road, Florence, 
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Alabama. At the time of the transaction involved herein, this re- 
spondent was licensed under the act. 


3. Respondent Theo Lester Co. is an individual, Wilson T. 
Lester, doing business as Theo Lester Co., whose address is 633 
Old Waterloo Road, Florence, Alabama. At the time of the trans- 
action involved herein, this respondent was not licensed nor sub- 
ject to license under the act. 


4. On December 22, 1970, in the course of interstate commerce 
and by oral contract, complainant sold to respondent Wilson T. 
Lester, who was acting as agent for respondent Tri State, a 
truckload of mixed fruits and vegetables, for a total invoice price 
of $1,067.25, to be paid within 45 days of shipment. The contract 
was negotiated by Wilson T. Lester as agent for respondent Tri 
State. 


5. On December 22, 1970, complainant shipped to Tri State, 
Florence, Alabama, by truck, the mixed fruits and vegetables 
referred to in Finding of Fact No. 4. 


6. Upon arrival of the carload of mixed fruits and vegetables 
at Florence Alabama, respondent Tri State accepted the com- 
modities in compliance with said contract of sale, but has made 
no payment to complainant in connection therewith. 


7. An informal complaint was filed on November 4, 1971, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent Wilson T. Lester, doing business as Theo Lester 
Co., admitted the material allegations of the complaint, and stated 
that he at all times acted as agent for Tri State and in its behalf 
in this transaction. This respondent, however, denied that he is 
personally liable to complainant for the purchase price of the 
truckload of fruits and vegetables. Respondent Lester further 
contended, as a counterclaim, that complainant purchased a 1963 
Ford van body truck from respondent Lester and that the pur- 
chase price of $975 has not been paid. 


We shall first consider the alleged liability of respondent 
Lester. One of the allegations of the complaint is that, based on 
information and belief, respondent Lester was licensed or sub- 
ject to license under the act at the time of the transaction in- 
volved herein. However, the report of investigation prepared by 
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the Department states that Wilson T. Lester, an individual doing 
business as Theo Lester Co., was not licensed under the act. 
There is no evidence that he engaged in activities which required 
him to be licensed. The Secretary has no jurisdiction under the 
act to issue reparation awards other than against persons licensed 
or subject to license. Accordingly, the complaint as to respondent 
Lester should be dismissed. 


Since respondent Tri State did not file an answer to the com- 
plaint, this respondent is deemed to have admitted the allegations 
of the complaint. See section 47.8(a) of the rules of practice (7 
CFR 47.8(a)). 


The complaint stated that the sale of the mixed fruits and vege- 
tables in question was negotiated by Lester as authorized agent 
for Tri State and that Lester was an officer of Tri State. We take 
official notice of the licensing records of the Department which 
show that at the time of the transaction Wilson T. Lester was 
listed as President and holder of 90 percent of the stock of Tri 
State. The complaint further stated that the commodities in ques- 
tion were shipped to Tri State, that upon arrival Tri State ac- 
cepted the commodities, and that Tri State has failed to pay com- 
plainant the agreed purchase price. We adopt the foregoing state- 
ments of the complaint as the findings of fact herein and we con- 
clude that respondent Tri State is liable to complainant for the 
invoice price of the mixed fruits and vegetables, $1,067.25. Tri 
State’s failure to account and promptly pay this amount is a vio- 
lation of section 2 of the act, for which reparation should be 
awarded with interest. 


Respondent Lester filed a counterclaim against complainant in 
the amount of $975. The Ford van truck which is the basis of this 
counterclaim is not a perishable agricultural commodity and 
therefore the Secretary has no jurisdiction of the subject matter 
on which the counterclaim is based. Accordingly, the counter- 
claim should be dismissed. 


ORDER 


Within 30 days from the date of this order, Tri State Broker- 
age and Produce Co., Inc. shall pay to complainant, as reparation, 


$1,067.25, with interest thereon at the rate of 8 percent per an- 
num from March 1, 1971, until paid. 


The complaint as to respondent Theo Lester Co. is hereby dis- 
missed. 
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The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,399) 


F. H. HOGUE PRODUCE Co. v. STEVE AKINS WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2799. Decided August 6, 1973. 


Purchase price—Failure to pay—Reparation 


Where respondent purchased and accepted the produce in issue, and has 
failed to pay complainant the contract price thereof, $6,457.85, repara- 
tion in that amount is awarded complainant against respondent as stated 
in the Order herein. 


John R. Catlin, Newport Beach, Calif., for complainant. 
Shirley R. Levin, Dallas, Texas, for respondent. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $6,457.85 in 
connection with six trucklots of lettuce and cantaloupes shipped 
during May and June of 1972. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer generally denying liability to the complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $3,000, the parties have waived oral hearing. Ac- 
cordingly, the shortened procedure provided for in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure, complainant filed an opening statement. Re- 
spondent did not file an answering statement. Neither party filed 
a brief. 
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FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent, Steve Akins Wholesale Produce, Inc., is a cor- 
poration whose address is 925 South Harwood Street, Dallas, 
Texas. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


38. Complainant, in the course of interstate commerce, by oral 
contract, sold to respondent the following lots of lettuce and 
cantaloupes at the prices set forth below, f.o.b., and shipped them 
from loading point in Arizona to respondent in Dallas, Texas: 


File No. Shipped Quantity Price Amount 


21-1674 5/12/72 843 cartons lettuce $ 1.35 per carton 

cooling a? o $1,390.95 
31-1667A 5/18/72 323 cartons lettuce 1.50 

cooling 30 581.40 
31-1692C 6/1 /72 250 cartons lettuce 2.25 

cooling .30 637.50 
31-1706 6/1 /72 566 cartons lettuce 3.76 * 

cooling .30 1,726.30 
31-1728 6/8 /72 494 cartons lettuce 2.75 

cooling 30 1,506.70 
12-0151 6/9 /72 100 crates cantaloupes 6.00 

cooling 15.00 615.00 

$6,457.85 


4. Upon arrival at destination in Dallas, respondent accepted 
the lettuce and cantaloupes but has since failed, neglected, and 
refused to pay complainant the aggregate purchase price of $6,- 
457.85. 


5. The formal complaint was filed on October 19, 1972, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged: (1) that during 
May and June, 1972, complainant by oral contract sold to respond- 
ent five lots of lettuce and one lot of cantaloupes, at various prices 
as shown above, on an f.o.b. basis; (2) that complainant shipped 
on May 12 and 18, June 1, 8, and 9, 1972, from loading point in 
Arizona to respondent in Dallas, Texas, lettuce and cantaloupes 
meeting contract specifications and in the manner agreed upon; 
(3) that upon arrival at destination respondent accepted the ship- 
ment in compliance with said contract of sale but has failed, 
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neglected, and refused to pay complainant the agreed purchase 
prices. In support, complainant attached copies of the invoices, 
bills of lading, and confirmations of sale issued contemporan- 
eously with each transaction, dated and covering the shipments 
as outlined above. 


Respondent’s answer admitted paragraphs 1-3 of the complaint, 
when described the parties and their licensing status. The answer 
otherwise constituted a general denial of the allegations of the 
complaint concerning the transactions specified in the complaint. 
The answer offered no specific facts to support the denials nor 
was any documentary or other evidence supplied by the respond- 
ent to counter the allegations of the complaint and the supporting 
documentary evidence submitted by complainant. 


On this state of the record, the foregoing findings of fact must 
be made in favor of the complainant. It is concluded that the re- 
spondent’s failure to pay for the lettuce and cantaloupes consti- 
tutes a violation of section 2 of the act, and reparation should be 
awarded to complainant in the amount of $6,457.85, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay the complainant, as reparation, $6,457.85, with interest there- 
on at the rate of 8 percent per annum from July 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,400) 


JACK T. BAILLIE Co., INC. v. STEVE AKINS WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2798. Decided August 6, 1973. 


Purchase price—Failure to pay—Reparation 


Where respondent purchased and accepted the lettuce in issue herein, and has 
failed to pay complainant the contract price thereof, $2,907.00, repara- 
tion in said amount is awarded complainant against respondent as stated 
in the Order herein. 


John R. Catlin, Newport Beach, Calif., for complainant. 
Shirley R. Levin, Dallas, Texas, for respondent. 
Garrett B. Stevens, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,907 in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer generally denying liability to the complainant. 


Since the amount in damages does not exceed $3,000, the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence of 
the case, as is the Department’s report of investigation. Com- 
plainant filed an opening statement, a copy of which was served 
on respondent. Respondent did not file an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Jack T. Baillie Co., Inc., whose 
address is P. O. Box 268, Salinas, California. 


2. Respondent is a corporation, Steve Akins Wholesale Pro- 
duce, Inc., whose address is 925 South Harwood Street, Dallas, 
Texas. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On June 10, 1972, in the course of interstate commerce, com- 
plainant sold by oral contract to respondent 1,140 cartons of let- 
tuce at the agreed price of $2.25 per carton, plus $.30 per carton 
cooling, for a total of $2.55 per carton, f.o.b., for a total invoice 
price of $2,907. 


4. On June 10, 1972, complainant shipped from loading point 
at Salinas, California, 1,140 cartons of lettuce conforming to 
contract specifications and in the manner agreed upon in car 
SPFE 456316. 
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5. On June 16, 1972, upon arrival at destination in Dallas, re- 
spondent accepted the lettuce but has since failed, neglected, and 
refused to pay complainant the agreed price of $2,907. 


6. The formal complaint was filed on October 2, 1972, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint and opening statement, complainant al- 
leged: (1) that on June 10, 1972, complainant by oral contract 
sold to respondent 1,140 cartons of lettuce at the agreed price of 
$2.25 per carton, plus cooling, on an f.o.b. basis; (2) that com- 
plainant shipped on June 10, 1972, from the loading point in Sa- 
linas, California, to respondent in Dallas, Texas, lettuce meeting 
the contract specifications and in the manner agreed upon; and 
(3) that upon arrival at destination on June 16, 1972, respond- 
ent accepted the lettuce in compliance with the contract of sale, 
but has since failed, neglected, and refused to pay complainant 
the agreed purchase price. In support, complainant attached 
copies of the invoice dated June 10, 1972, covering 1,140 cartons 
of lettuce, the bill of lading dated June 10, 1972, covering 1,140 
cartons of lettuce in car SPFE 456316, and a station record dated 
June 27, 1972, covering 1,140 cartons of lettuce. 


Respondent’s answer admitted paragraphs 1-3 of the complaint, 
which described the parties and their licensing status. The an- 
swer otherwise constituted a general denial of the allegations of 
the complaint concerning the transactions specified in the com- 
plaint. The answer offered no specific facts to support the denials 
nor was any documentary or other evidence supplied by the re- 
spondent to counter the allegations of the complaint and the sup- 
porting documentary evidence submitted by complainant. 


On this state of the record, the foregoing findings of fact must 
be made in favor of the complainant. It is concluded that the re- 
spondent’s failure to pay for the lettuce constitutes a violation 
of section 2 of the act and reparation should be awarded to com- 
plainant in the amount of $2,907, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay the complainant, as reparation, $2,907, with interest thereon 
at the rate of 8 percent per annum from July 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,401) 


In re Ko-Co BRAND PACKING CorRP., and MICHAEL KOoDISH & Co., 
Inc. PACA Docket Nos. 2-2848 and 2-2817, respectively. De- 
cided August 6, 1973. 


Net proceeds—Purchase prices—Failure to pay promptly and in full— 
Wilfull, flagrant, and repeated violations—Publication of facts 


Where the respondents wilfully, flagrantly and repeatedly violated the Act 
in failing to pay promptly and in full net proceeds to consignment 
shippers, and to pay in full the agreed purchase prices when due, the 
facts and circumstances of such violations shall be published. 


Moulton S. Dowler, Jr., for complainant. 
Malcolm I. Levin, New York, New York, for respondents. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge Dorothea A. Baker, filed June 18, 1973, is hereby adopted 


as the final Decision and Order of the Judicial Officer in the pro- 
ceedings captioned above. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


These are disciplinary proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 449a et 
seq.), hereinafter referred to as the Act. The proceedings were 
instituted by complaints filed on January 12, 1973 and January 
3, 1973 by appropriate officials of the Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The Respondents herein were charged with will- 
ful, flagrant and repeated violations of Section 2 of the Act (7 
U.S.C. 499b) for alleged failures to make full payment promptly 
of the agreed purchase prices, or of the balances thereof for ship- 
ments of perishable agricultural commodities in interstate com- 
merce. Copies of the Complaints and Rules of Practice Governing 
the Proceedings under the Act were forwarded to the Respond- 
ents by the Hearing Clerk by certified mail. Respondents were 
informed in the letters of service that an answer to the Com- 
plaints should be filed within 20 days, and that failure to answer 
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denying allegations of the Complaint and requesting oral hear- 
ings would constitute an admission of such allegations and waiver 
of hearing. In addition, in each instance, the Complaint directed 
Respondents’ attention to Sections 47.30 and 47.32(a) of the Rules 
of Practice (7 CFR 47.30 and 47.32(a)) which specified, inter 
alia, the time for filing an answer, the contents of an answer, the 
effect of failure to file an answer, and the effect of failure to re- 
quest an oral hearing. 


In PACA Docket No. 2-2848 one John J. Francavilla filed an 
answer on March 2, 1973 denying the allegations of the Com- 
plaint and pleading by way of defense, a denial that he was a 
duly constituted officer, director or owner of more than 10 per- 
cent of the outstanding stock of Ko-Co Brand Packing Corp. 
Thereafter on June 7, 1973 said John J. Francavilla withdrew 
the aforesaid answer. 


In PACA Docket No. 2-2817 said John J. Francavilla also filed 
a similar answer and withdrew said answer on June 7, 1973. On 
June 8, 1973 the Complainant moved for a Default Order in each 
proceeding premised upon the fact that the only answer filed in 
each proceeding had been withdrawn and Complainant requested 
the issuance of an initial decision of the Administrative Law 


Judge pursuant to Section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). Complainant also requested in each proceeding 
that both PACA Docket No. 2-2848 and PACA Docket No. 2-2817 
be consolidated for purposes of decision and order. A copy of the 
Motion for Default Order was served on each of the Respond- 
ents. 


Accordingly, the matter having been referred to the under- 
signed Administrative Law Judge and the material facts alleged 
in the Complaints which are admitted by Respondents’ failure to 
file answer, are adopted and set forth herein as the proposed find- 
ings of fact. 


PACA Docket No. 2-2848 


PROPOSED FINDINGS OF FACT 


1. Respondent, Ko-Co Brand Packing Corp., is a New York cor- 
poration whose last known mail address is 242 N.Y.C. Terminal 
Market, Bronx, New York. 


2. Pursuant to the licensing provisions of the Act, License 
Number 720494 was issued to Respondent on September 24, 1971. 
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This license terminated on its first anniversary date, September 
24, 1972, when Respondent failed to renew it. 


3. During the period October 1971, through January 1972, Re- 
spondent purchased, received in interstate commerce, or in con- 
templation of shipment in interstate commerce, and accepted 
without complaint, 39 lots of potatoes, being a perishable agricul- 
tural commodity, from two sellers, but failed to make full pay- 
ment of the agreed purchase prices, the unpaid balances totaling 
$26,876.02. The details of these transactions are set forth below: 


Seller Cwt. Date Agreed 
Trans. & of Date Payment Purchasea 
No. Origin Potatoes Received Due Price 
a Surf Food Processing 400.0 10-4 -71 10-14-71 $ 1,260.00 
Co., Ine. 
Mattituck, NY 


10-7 -71 10-18-71 1,260.00 
10-14-71 10-18-71 1,260.00 
10-18-71 10-28-71 1,260.00 
10-18-71 10-28-71 945.00 
10-19-71 10-29-71 610.00 
10-22-71 11-1 -71 1,240.00 
10-25-71 11-4 -71 1,260.00 
10-26-71 11-5 -71 1,260.00 
10-26-71 11-5 -71 630.00 
10-30-71 11-9 -71 620.00 
11-4 -71 11-15-71 457.50 
11-4 -71 11-15-71 787.50 
11-5 -71 11-15-71 305.00 
11-8 -71 11-18-71 305.00 
11-8 -71 11-18-71 1,220.00 
11-11-71 11-22-71 1,127.00 
11-15-71 11-26-71 1,220.00 
11-17-71 11-27-71 1,220.00 
11-19-71 11-29-71 357.82 
11-20-71 11-30-71 1,220.00 
11-24-71 12-4 -71 876.87 
11-29-71 12-9 -71 1,220.00 
12-8 -71 12-18-71 1,180.00 
12-9 -71 12-20-71 91.50 
12-9 -71 12-20-71 597.38 
12-13-71 12-23-71 1,180.00 
12-15-71 12-27-71 1,140.00 
12-21-71 1-3 -72 638.50 
12-27-71 1-6 -72 638.75 
12-27-71 1-6 -72 955.00 
1-3 -72 1-13-72 861.25 
1-4 -72 1-14-72 530.00 
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Seller Cwt. Date Agreed 
& of Date Payment Purchased 

Origin Potatoes Received Due Price 
7 250.0 1-5 -72 1-15-72 662.50 
. 339.0 1-10-72 1-20-72 836.45 
Total $31,233.77 
Payments 10,500.00 
Balance due and unpaid $20,733.77 
Robert J. Sweet Co., 380.0 12-18-71 12-27-71 $ 1,691.00 
Inc., Plover, WI 420.0 12-28-71 1-7 -72 1,869.00 
S 405.0 1-4 -72 1-13-72 1,802.25 
" 400.0 1-8 -72 1-18-72 1,780.00 
Total $ 7,142.25 
Payments 1,000.00 
Balance due and unpaid $ 6,142.25 

The total of the amounts due and unpaid these sellers is $26,876.02. 


4. Both of the above sellers filed formal reparation complaints 
against Respondent. As a result, the Judicial Officer issued awards 
against Respondent, as set forth below: 

Trans. PACA Docket Citation Amount of 
No(s). No. Date Issued Award 


1 to 35 2-2711 31 A.D. —— 10-12-72 $20,733.77 
36-39 2-2715 31 A.D. —— 10-12-72 $ 6,142.25 


As of the date of the Complaint these awards had not been paid. 


PROPOSED CONCLUSIONS 


The acts of Respondent Ko-Co Brand Packing Corp., in failing 
to make full payment of the agreed purchase prices, as alleged 
in Finding of Fact 3, supra, constitute willful, flagrant and re- 
peated violations of Section 2 of the Act (7 U.S.C. 499b). 

PACA Docket No. 2-2817 


PROPOSED FINDINGS OF FACT 


1. Respondent, Michael Kodish & Co., Inc., is a New York cor- 
poration whose last known mail address is 242-244 N.Y.C. Termi- 
nal Market, Bronx, New York 10474. 


2. Pursuant to the licensing provisions of the Act, License 
Number 710701 was issued to Respondent on November 17, 1970. 
This license had been renewed in 1971, but terminated on No- 
vember 17, 1972, when Respondent failed to renew it. Further, 
this license was suspended automatically at the close of business 
on July 21, 1972, pursuant to Section 7(d) of the Act (7 U.S.C. 
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499g (d)), when Respondent failed to satisfy a reparation award 
issued in PACA Docket No. 2-2612 (31 A.D. 834). 


3. During the period August through December 1971, Respond- 
ent received on consignment, in interstate commerce from 10 
shippers, 69 lots of fruits and vegetables, being perishable agri- 
cultural commodities, sold these fruits and vegetables and real- 
ized proceeds therefor but failed to account truly and correctly 
and make full payment promptly of the net proceeds realized. The 
detail of these transactions are set forth below: 
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4. During the period December 1970, through January 1972, 
Respondent purchased, received in interstate commerce and ac- 
cepted without complaint, 140 lots of fruits and vegetables, all 
being perishable agricultural commodities, from 23 sellers but 
failed to make full payment of the agreed purchase prices. The 
details of these transactions are as set forth below: 
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5. The total amount of money due from Respondent to the 10 
consignors and 23 sellers for 209 transactions, as set forth in 
paragraphs 3 and 4 above, is $387,810.71.” 


6. Some of the shippers and sellers listed above filed formal 
reparation complaints against Respondent. As a result, the Ju- 
dicial Officer issued awards against Respondent, as set forth be- 
low: 

Trans. PACA Docket Date Amount of 
No(s). No. Issued Citation Award 

119-120 2-2469 8-2 -72 81 A.D. 461 $14,067.50 
118 2-2470 8-2 -72 31 A.D. 460 8,616.00 
144 2-2538 4-26-72 31 A.D. 586 6,248.00 
135-139 2-2612 6-15-72 81 A.D. 834 22,619.50 

7. By notice in writing, dated October 19, 1972, Respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations in 
the Complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment 
promptly of the net proceeds due the consignment shippers, and 
in failing to make full payment promptly of the agreed purchase 


prices, or of the balances thereof, due the sellers, as alleged in 
findings 3 and 4 supra constitute willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). 


The record in the above-entitled proceedings shows that the acts 
of Respondent in failing to make full payment promptly of the 
net proceeds due consignment shippers and in failing to make full 
payment promptly of the agreed purchase prices, or the balances 
thereof, as set forth in the findings of fact, supra, constitute will- 
ful, flagrant and repeated violations of Section 2 of the Act (7 
U.S.C. 499b). 


PROPOSED ORDER APPLICABLE TO BOTH PACA DOCKET NO. 
2-2848 AND PACA DOCKET NO. 2-2817 


The facts and circumstances of Respondents’ violations of the 
Act shall be published. 


This Order shall become effective on the 11th day after the date 
hereof. 


Copies hereof shall be served upon the parties. 


2. The Complaint, in paragraph 5, refers to 229 transactions but only 209 transactions are 
identified therein. 
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(No. 15,402) 


ROYAL PACKING COMPANY v. STEVE AKINS WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2796. Decided August 6, 1973. 


Purchase price—Failure to pay—Reparation 


Where respondent purchased and accepted the lettuce in issue, and has failed 
to pay complainant the contract price thereof, $8,135.25, reparation in 
said amount is awarded complainant against respondent as stated in the 
Order herein. 

John R. Catlin, Newport Beach, Calif., for complainant. 

Shirley R. Levin, Dallas, Texas, for respondent. 
Garret B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filled in which complainant seeks a repa- 
ration award against respondent in the amount of $8,153.25 in 
connection with a series of shipments of lettuce in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer generally denying liability to complainant. 


Although the amount in controversy exceeds $3,000, the parties 
waived oral hearing. Therefore, the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. Complainant filed 
an opening statement, a copy of which was served upon respond- 
ent. Respondent did not file an answering statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Royal Packing Company, 
whose address is P. O. Box 6008, Phoenix, Arizona. 
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2. Respondent is a corporation, Steve Akins Wholesale Produce, 
Inc., whose address is 925 South Harwood Street, Dallas, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. Complainant, in the course of interstate commerce, sold to 
the respondent the following eight lots of lettuce at the prices set 
forth below f.o.b., and shipped them by truck from Casa Grande, 
Rillito, and Willcox, Arizona, on the dates specified below to re- 
spondent in Dallas, Texas: 


File No. Date Quantity Price Amount 
198 3/24/72 856 cartons $1.50 per carton 
cooling 320 ” ” 
300 3/28/72 275 cartons 1.50 
cooling 80 495.00 
561 4/20/72 400 cartons 1.50 
cooling .80 720.00 
577 4/25/72 811 cartons 1.50 
cooling .30 1,459.80 
807 5/2 /72 143 cartons 1.35 
cooling 30 235.95 
808 5/2 /72 545 cartons 1.35 
cooling 30 899.25 
928 5/26/72 855 cartons 2.25 
cooling 30 2,180.25 
1042 6/1 /72 244 cartons 2.25 
cooling .80 622.20 
$8,153.25 


$1,540.80 


4. Upon arrival at destination in Dallas, respondent accepted 
the shipments in question but has since failed, neglected, and re- 
fused to pay complainant the agreed purchase prices in the total 
amount of $8,153.25. 


5. A formal complaint was filed on October 13, 1972, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged: (1) that during 
March, April, May, and June, 1972, complainant by oral contract 
sold to respondent eight lots of lettuce, at various prices as shown 
above, all sold on an f.o.b. basis; (2) that complainant shipped 
on March 24 and 28, April 20 and 25, May 2 and 26, and June 1, 
1972, from loading points in Arizona to respondent in Dallas, 
Texas, lettuce meeting the contract specifications and in the man- 
ner agreed upon; (3) that upon arrival at destination, respond- 
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ent accepted the lettuce in compliance with said contracts of sale, 
but has since failed, neglected, and refused to pay complainant 
the agreed purchase prices. In support, complainant attached 
copies of the invoices and bills of lading issued contemporane- 
ously with each transaction, dated and covering the shipments as 
outlined above. 


Respondent’s answer admitted paragraphs 1-3 of the complaint, 
which described the parties and their licensing status. The an- 
swer otherwise constituted a general denial of the allegations of 
the complaint concerning the transactions specified in the com- 
plaint. The answer offered no specific facts to support the denials 
nor was any documentary or other evidence supplied by the re- 
spondent to counter the allegations of the complaint and the sup- 
porting documentary evidence submitted by complainant. 


On this state of the record, the foregoing findings of fact must 
be made in favor of the complainant. It is concluded that the re- 
spondent’s failure to pay for the lettuce constitutes a violation of 
section 2 of the act and reparation should be awarded to com- 
plainant in the amount of $8,135.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay the complainant, as reparation, $8,135.25, with interest there- 
on at the rate of 8 percent per annum from June 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,403) 


KAISER DIVERSIFIED ENTERPRISES, INC. v. WALLACE FRUIT & VEG- 
ETABLE Co. PACA Docket No. 2-2802. Decided August 7, 
1973. 


Contract terms—‘“For national distribution’—Shipment subject to weather— 
Broker’s memorandum—Burden of proof—Failure to sustain—Dismissal 


Where complainant failed to sustain its burden of proof of agreement be- 
tween the parties for inclusion of the “for national distribution” clause 
in the contract, without which clause there was no contract, and where, 
in the absence of a contract, there can be no breach thereof with re- 
sulting damages, the complaint is dismissed. 
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LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,350 in con- 
nection with three carloads of cabbage allegedly purchased by 
complainant from respondent in the course of interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed in the complaint does not exceed 
$3,000, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. As additional evidence, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Although given the oppor- 
tunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kaiser Diversified- Enterprises, Inc., is a cor- 


poration whose address is 2840 South Ashland Avenue, Chicago, 
Illinois. 


2. Respondent Wallace & Sons, Inc., also trading as Wallace 
Fruit & Vegetable Co., is a corporation whose address is P.O. Box 
929, Edinburg, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On April 3, 1972, communications were had between the 
parties through a broker, C. H. Robinson Company, Chicago, IIli- 
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nois, in contemplation of shipment in interstate commerce of three 
carloads of cabbage. During these negotiations it became appar- 
ent that complainant wanted respondent to ship cabbage to com- 
plainant “for national distribution’. Respondent refused to ship 
pursuant to such a provision and so informed complainant and 
the broker on April 3, 1972. Three memoranda of sale including 
“for national distribution” clauses were issued by the broker on 
April 3, 1972, but they were not accepted and were returned by 
respondent on April 5, 1972. No shipments of cabbage were made 
by respondent in connection with these negotiations. 


4. The alleged contract was negotiated and confirmations there- 
of were issued to the parties under date of April 3, 1972, by C. 
H. Robinson Company, a broker in Chicago, Illinois. 


5. The formal complaint was filed on October 31, 1972, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleged in its complaint that respondent agreed to 
a “for national distribution” clause in the course of negotiations 


involving three carloads of cabbage. Respondent contended, to 
the contrary, that it never agreed to a “for national distribution” 
term during the course of negotiations. 


All dealings and communications between the parties relating 
to the alleged contract were handled by the Chicago office branch 
of the brokerage firm of C. H. Robinson Company. Complainant 
and respondent appear to have communicated directly with the 
broker, but not with each other. 


The record indicates that the broker contacted both parties on 
April 3, 1972, relative to respondent selling, and complainant buy- 
ing, Texas green cabbage. Complainant contended that an agree- 
ment was reached, in which three carloads of Texas green cab- 
bage, U.S. No. 1 grade, were to be sold by respondent to complain- 
ant of $2.50 per crate, delivered to Chicago, Illinois, on April 4, 5 
and 6, 1972, with special agreements providing for national dis- 
tribution and shipment subject to weather. The broker thereafter 
issued a memorandum of sale for each car, as described in Find- 
ing of Fact No. 3, with a copy going to each party. 


Respondent denied that the above agreement was reached and 
alleged that it informed the broker on April 3, 1972 that no fur- 
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ther orders with provision for national distribution would be con- 
firmed by respondent and that, in the event such memoranda of 
sale were submitted, they would be rejected and returned by re- 
spondent. The broker, in its affidavits, stated that the special 
agreements for national distribution and shipment subject to 
weather were cleared with and agreed to by respondent prior to 
their incorporation in the memoranda; and that all the terms of 
the agreement were embodied in the memoranda of sale. 


Complainant and the broker relied primarily on the sale memo- 
randa issued by the broker to establish the existence of a contract 
between the parties and the terms included therein. It has been 
held in several instances, however, that a broker’s memorandum 
of sale is not a contract but only evidence of a contract. Hogue v. 
Pacific Cherry & Fruit Co., 13 A.D. 900; Anonymous, 11 A.D. 
825. Moreover, the memoranda involved herein were subject to 
confirmation by the seller (respondent here). Even before the is- 
suance of the memoranda in this case respondent informed the 
broker orally and by telegram and complainant by telegram that 
it objected to any term placed in the memorandum referring to 
national distribution and would reject any memorandum contain- 
ing such a term upon receipt. On April 5, 1972, respondent re- 
turned the memoranda it received marked non-acceptable and re- 
iterated its rejection of the contract terms. These acts on the part 
of respondent indicated that, in the mind of the respondent at 
least, any reference in the memorandum of sale to national dis- 
tribution was not acceptable to respondent and that any attempt 
on the part of complainant to include such a provision would 
render any resulting contract null and void. 


Respondent contended that it did not want the railcars travel- 
ing through the country without knowing their final destination 
and the amount of topice which would be used in transit or prior to 
arrival at destination. The reason given by respondent for this 
contention was that lack of care by the shipper to the cabbage 
while the produce was in transit might result in the cabbage arriv- 
ing at final destination in poor condition, which would reflect unfa- 
vorably upon the brand name of the complainant through no fault 
of its own. 


As the moving party, the burden of proof is on the complain- 
ant to establish that a contract was negotiated between the parties 
for three carloads of cabbage, which contract included the clause 
“for national distribution.” Complainant, in our opinion, has 
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failed to sustain such burden. Since it appears that the clause “for 
national distribution” was in the contemplation of the parties a 
highly material and relevant part of the contract without which 
the contract would not be a viable one, it follows that the failure 
of complainant to prove the presence of such a clause was fatal 
to its complaint. Since there was no contract in this instance 
there can be no breach and no resulting damage to complainant. 
The complaint should therefore be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,404) 


MENDELSON-ZELLER Co., INC. v. CERTIFIED GROCERS OF ILLINOIS, 
Inc. PACA Docket No. 2-2307. Decided August 7, 1973. 


Rejection—Resale—Net loss—Contract terms—Agreed on date of shipment 
—Breach of—Dismissal 


Where complainant breached the shipping date agreement, respondent’s re- 
jection of the piggy-back shipment was justified, and the complaint is 
dismissed. 


Counterclaim—Damages—Satisfied by deduction—Dismissal 


Where respondent’s counterclaim for damages in the amount of $1,686.90 is 
reasonable and such damages are a direct result of complainant’s breach 
of contract, and where the amount of damages has been satisfied by re- 
spondent’s deduction of $1,686.90 from its payment to complainant on 
the accepted truck shipment, the counterclaim is dismissed. 


Richard C. Sears, San Francisco, California, for complainant. 
Alexander Golbus, Chicago, Illinois, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $3,656.75 aris- 
ing from two shipments of tomatoes in interstate commerce to 
respondent. Subsequently the complaint was amended, reducing 
the amount of complainant’s claim to $3,019.25. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the complaint was served upon respond- 
ent. Respondent filed an answer and counterclaim thereto, deny- 
ing liability and seeking damages of $1,686.90. 


An oral hearing was held in Chicago, Illinois, on March 30, 
1973. Respondent was represented by counsel. Complainant did 
not attend the hearing, but the depositions of three witnesses 
were received in evidence on its behalf. One witness testified for 
respondent at the oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Certified Grocers of Illinois, Inc., is a corpora- 
tion whose address is 4800 South Central Avenue, Chicago, IIli- 
nois. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about December 16, 1970, complainant and respond- 
ent entered into a written agreement providing for the sale in 
interstate commerce by complainant to respondent of two vans 
of tomatoes, each van to contain approximately 1, 500 flats of to- 
matoes. The tomatoes were to be shipped by piggy-back on De- 
cember 22, 1970. The selling price was $2.85 per flat f.o.b. Com- 
plainant failed to ship the tomatoes on December 22, 1970. One 
of the vans was shipped by truck to respondent on December 24, 
1970, and was received and accepted by respondent. Respondent 
notified complainant that it would accept the other shipment if 
it was sent piggy-back on December 24 or December 25, 1970, 
or shipped by truck by December 26, 1970. Complainant did not 
ship by rail on December 24 or December 25, 1970, nor by truck 
on December 26, 1970, but instead shipped by piggy-back Decem- 
ber 26, 1970. Complainant sent a telegram to respondent on Sat- 
urday, December 26, 1970, stating that the shipment had been 
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sent by piggy-back on that date. Respondent did not receive this 
telegram until December 28, 1970. Respondent notified complain- 
ant by telegram on December 29, 1970, that it was rejecting the 
piggy-back shipment because it would not arrive in time to make 
delivery to its stores. 


4. Between December 29 and 31, 1970, respondent purchased 
tomatoes from other dealers to replace those contained in the re- 
jected shipment. The cost of the 1,525 cartons purchased as a 
replacement by respondent amounted to $6,815.50. The f.o.b. cost 
of the tomatoes rejected by respondent, plus freight to Chicago 
and a Ryan recorder, was $5,128.60. Respondent thus sustained 
a loss in the sum of $1,686.90. Respondent deducted this amount 
from its payment to complainant for the van of tomatoes it ac- 
cepted. Complainant resold the rejected shipment and sustained 
a net loss of $1,332.35. 


5. The complaint was filed within nine months after the ac- 
crual of the cause of action. 


PROPOSED CONCLUSIONS 


Complainant’s shipment of the tomatoes by piggy-back on De- 
cember 26, 1970, was a material breach of the agreement between 


the parties calling for piggy-back shipment no later than De- 
cember 25,.1970. A preponderance of the evidence indicates that 
respondent did not agree to this deviation from the agreed method 
of shipment prior to its initiation and did not receive notice of 
the shipment by piggy-back until December 28, 1970. Respond- 
ent’s rejection of the shipment on December 29, 1970, was made 
within a reasonable time and was justified by complainant’s ma- 
terial breach of the contract. Accordingly, the rejection was not 
in violation of section 2 of the act. The complaint, therefore, 
should be dismissed. 


Respondent’s damages, as set forth in the counterclaim, are in 
the sum of $1,686.90. These damages are reasonable and a direct 
consequence of complainant’s failure to perform under the terms 
of the contract. Respondent’s counterclaim for $1,686.90, how- 
ever, has already been satisfied by its deduction of this sum from 
respondent’s payment to complainant on the accepted shipment. 
The counterclaim should therefore be dismissed. 
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PROPOSED ORDER 
The complaint and counterclaim are dismissed. 


Copies of this Order shall be served upon the parties. 


(No. 15,405) 


CARGIL PRODUCE COMPANY v. FARMER BROWN-BUFFALO FRESH 
FRUIT PACKERS, INc. PACA Docket No. 2-2731. Decided Au- 
gust 8, 1973. 


Texas carrots—Alleged breach of contract on third carload—Burden of 
proof—Failure to sustain—Lateness of inspection—Delayed 
unloading—Reparation for balance due 


Where respondent failed to sustain its burden of proof of a breach of contract 
by complainant with resulting damages, respondent is liable to com- 
plainant for the unpaid balance due in the amount of $1,715.66 for which 
reparation is awarded. 


Complainant pro se. 
Edward A. Waters, Buffalo, New York, for respondent. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,715.66 in 
connection with the sale of a carload of carrots in interstate com- 
merce. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the for- 
mal complaint was served upon respondent, who filed an answer 
thereto denying liability to the complainant. 


Since the amount claimed in this proceeding does not exceed 
$3,000, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
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procedure, each party was given an opportunity to submit addi- 
tional evidence in the form of sworn statements, but neither did 
so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Curtis Weldon Cargil, is an individual doing 
business as Cargil Produce Company, whose address is P. O. Box 
176, North Uvalde, Texas. 


2. Respondent, Farmer Brown-Buffalo Fresh Fruit Packers, 
Inc., is a corporation whose address is 155 Erie Street, Buffalo, 


New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On January 11, 1972, in the course of intersate commerce, 
complainant, by oral contract, sold to respondent five carloads of 
Texas carrots, U.S. No. 1 grade, medium to large size, in mesh 
master containers, at the agreed price of $3.25 f.o.b. per master 
bag of 48/1# Farmer Brown brand and $3.15 f.o.b. per master 
bag of 24/2# Farmer Brown brand to be shipped every other 
day from Uvalde, Texas, to respondent in Buffalo, New York. 
Grade was guaranteed by complainant to destination. The price 
was protected against decline to the lowest f.o.b. market price 
until each car arrived at destination. A manifest for each car was 
to follow, and each car was to be considered a separate contract. 
The contract was negotiated and confirmation thereof issued to 
the parties under date of January 11, 1972, by Ball Brokerage 
Co., a brokerage firm located in Scranton, Pennsylvania. 

4. On January 17, 1972, respondent ordered the third of the 
five carloads to be shipped on January 18, 1972, with the mani- 
fest to be one-third 48/14 Farmer Brown brand carrots and two- 
thirds 24/2# Farmer Brown brand carrots for a total contract 
price of $3,183.40. 

5. On January 18, 1972, pursuant to the contract, complainant 
shipped by rail from Uvalde, Texas, to the respondent in Buffalo, 
New York, 1,000 master containers of Texas Carrots conform- 


ing to the contract specifications in the manner agreed upon in 
a car numbered SPFE 456408. 


6. On January 27, 1972, at 10:30 a.m., car SPFE 456408 was 
placed on respondent’s siding in Buffalo, New York. Respondent 


accepted the carrots by unloading and disposing of a part of the 
shipment starting on January 28th. On February 2, 1972, a Fed- 
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eral inspection was made of the remaining 341 master containers 
in the car at respondent’s request. It was there found that the car- 
rots averaged 10 percent grade defects consisting of misshapen 
and sunburned tubers, while condition defects were found to aver- 
age 4 percent damage by secondary new top growth; 48 percent 
soft rot, ranging from 20 to 66 percent, and consisting of mostly 
rhizopus soft rot in advanced stages; and some bacterial soft rot 
in early stages. The carrots were certified as failing to grade U.S. 
No. 1 because of condition. An inspection by the Railroad Perish- 
able Inspection Agency in the same city on February 3, 1972, re- 
ported the same condition. 


7. Respondent has paid to complainant $1,467.74 on account in 
connection with this transaction, leaving an unpaid balance due 
of $1,715.66. 


8. The formal complaint was filed on June 28, 1972, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The contract of sale involved herein was for five carloads of 
Texas carrots. This complaint is based on the third carload only, 


the other four having been accepted and paid for by respondent. 
In regard to the third carload, respondent’s acceptance of the sub- 
ject carrots is not disputed. Accordingly, having accepted the 
carrots, respondent is liable to complainant for the agreed pur- 
chase price thereof, less provable damages sustained by respond- 
ent as a result of any breach of warranty by complainant. 


Respondent alleges that the carrots it received from complain- 
ant in car SPFE 456408 were not of the quality and grade called 
for in the broker’s memorandum of sale. The contract between 
the parties specified grade U.S. No. 1 carrots, with grade guar- 
anteed to destination. Respondent offered the Federal inspection 
certificate and a railroad perishable inspection agency report cov- 
ering the 341 master containers in question as evidence that the 
carrots received were not of the quality and grade contracted 
for. The two inspections were not made until 4 and 5 days, re- 
spectively, after arrival of car SPFE 456408 at respondent’s sid- 
ing and covering only 341 masters out of a total manifest of 1000. 
This proof alone is not sufficient to show that the carrots were 
not grade U.S. No. 1 on the date of arrival. Respondent has not 
sustained the burden of proof necessary to show that the contract 
was breached. 
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Respondent also alleges that the carrots from this car did not 
meet good delivery standards at the time of arrival because it 
would have been impossible for the carrots in question to have 
deteriorated to the extent of showing decay ranging from 26 per- 
cent to 66 percent, averaging 48 percent, during unloading if the 
carrots had been in good condition on arrival. The record shows, 
however, that the Federal inspector found the temperature of 
the carrots inspected to have been 62 degrees. The particular 
damage involved in this manifest was rhizopus soft rot, a com- 
mon decay most usually found in significant amount on carrots 
that have been subjected to high temperature (U.S.D.A. Miscel- 
laneous Publication No. 440, p. 45). There is no evidence to show 
that the rhizopus was present prior to delivery, and in the ab- 
sence of such proof it seems more likely that the delay in inspec- 
tion and unloading combined with the excessive heat in the mid- 
dle of the load were the causes of the soft rot decay. In consid- 
eration of the above, we find respondent’s contentions to be with- 
out merit. 


Respondent’s failure to make full payment promptly is in vio- 
lation of section 2 of the act. Reparation in the amount of $1,- 
715.66 should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,715.66, with interest there- 
on at the rate of 8 percent per annum from March 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,406) 


JOHN PROVENZANO v. PRODUCE BUYERS COMPANY. PACA Docket 
No. 2-2804. Decided August 9, 1973. 


Order on reconsideration and Amending prior Order 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on May 1, 1973, awarding reparation to com- 
plainant against respondent. A copy of this order was served up- 
on respondent, who requested an extension of time within which 
to file a petition for reconsideration. 


On May 24, 1973, an order was issued staying the order of May 
1, 1973, pending the issuance of a further order in this proceed- 
ing, and giving respondent additional time, to and including June 
8, 1973, within which to file a petition for reconsideration. 


In his petition, filed on June 8, 1973, respondent contends, 
among other things, that we erred in our order of May 1, 1973, 
inasmuch as no consideration apparently was given to the war- 
ranty of suitable shipping condition. Respondent’s contention has 
no merit, for the transaction involved herein was a delivered 
sale; the warranty of suitable shipping condition applies only to 
sales made under f.o.b. terms. See section 46.43(i) and (j) of 
the Department’s regulations (7 CFR 46.48(i) and (j)). 


Respondent contends, however, that various other warranties 
were breached by complainant, as revealed by the inspection of 
these berries in Canada. This contention is expressly dealt with 
in our decision of May 1, 1973, where we stated that “Although 
we find that complainant understood that the berries were ulti- 
mately intended for shipment to Canada, we conclude that there 
was no warranty of grade or condition to that destination”, cit- 
ing T.J. Power and Co. v. Eastern Potato, 27 A. 969. 


In our order of May 1, 1973, we stated in Finding of Fact No. 
5 that respondent’s Canadian buyers complained to respondent on 
June 16, 1972, concerning the condition of the berries involved 
herein. We are in error as to the date, which should be—as re- 
spondent points out in his petition—June 15, 1973. Accordingly, 
the order of May 1, 1973, is hereby amended to reflect this change. 


We have reviewed the other matters set forth in respondent’s 
petition in connection with our order of May 1, 19738, and find 
that they were analyzed and considered at the time of the issu- 
ance of such order. The order, in our opinion, is supported by the 
evidence and the law applicable thereto, with the exception of 
that portion expressly amended herein (supra). Accordingly, re- 
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spondent’s petition, except for that portion applicable to the 
amendment heretofore made and referred to, is dismissed, the 
order of May 1, 1973, as herein amended, is reinstated, and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,407) 


GROWERS MARKETING SERVICE, INC. v. JOSEPH A. RICCELLI d/b/a 
JOSEPH RICCELLI. PACA Docket No. 2-2913. Decided August 
10, 1973. 


Contract—Breach of—Acceptance in spite of breach—Modified contract— 
Terms of—Liability under 


Where complainant breached the contract and respondent accepted the ship- 
ment in spite of the breach, respondent may deduct damages resulting 
therefrom from the price due under the contract. U.C.C. § 2-717. In this 
case, however, the modified contract agreed to by the parties replaced 
the original contract and is binding. Therefore, any liability of respond- 
ent results from failure to pay the full invoice price of the modified con- 
tract and not that of the original contract. 


Advance to truck driver—General agency rule—Discharge of liability 
in paid amount—Reparation for balance due 


Where the truck driver acted as complainant’s agent, the general agency 
rule is applicable here, and respondent is liable to complainant for the 
modified invoice price of $1,780.75 less the $300 he paid to complainant’s 
agent, less $700.00 already paid by respondent to complainant, or for a 
balance due of $780.75 for which reparation is awarded. 


Complainant pro se. 
Michael H. Balanoff, Syracuse, New York, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499(a) et 





1536 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1535 


seq.). A timely complaint was filed in which the complainant seeks 
reparation against respondent in the amount of $1,457.85 in con- 
nection with a transaction in interstate commerce involving a 
shipment of watermelons. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to the complainant in the amount 
claimed. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in the form of open- 
ing and answering the statements. No such evidence was sub- 
mitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a corpo- 
ration whose address is P.O. Box 2595, Lakeland, Florida. 


2. Respondent, Joseph A. Riccelli, is an individual doing busi- 
ness as Joseph Riccelli whose address is 2100 Park Street, Syra- 
cuse, New York. At the time of the transaction involved herein, 
respondent was not licensed under the act but was subject to li- 
cense. 


3. On or about July 28, 1972, in the course of interstate com- 
merce, complainant, by oral contract, sold and shipped to respond- 
ent one truckload containing approximately 41,900 pounds of U.S. 
No. 1, gray watermelons, 19 pound average, at an agreed price 
of $5.15 cwt delivered, Syracuse, New York, for a total invoice 
price of $2,157.85. 


4. The watermelons were shipped by trailer truck, license 9913 
GB Maryland, operated by Allen Southern, and owned by Tobbie 
Russell. The shipment was due to arrive at destination in Syra- 
cuse on Monday, July 31, 1972, at 4 p.m., but because of me- 
chanical trouble the truck did not arrive until midnight, or very 
early Tuesday morning, August 1, 1972. 


5. Upon unloading the shipment, respondent set aside approxi- 
mately 370 undersize watermelons. Complainant agreed to an in- 
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voice reduction of 40 cents cwt for the undersize melons, and 50 
cents cwt for late arrival, thereby reducing the total invoice price 
to $1,780.75. 


6. Respondent did not give a check for the total invoice price 
to complainant’s trucker payable to complainant, as complainant 
alleged respondent agreed to do, but respondent did advance to 
the truck driver $300 because the truck driver had expended his 
funds repairing the truck. On later dates respondent submitted to 
complainant various checks, only one of which, amounting to 
$700, was cleared through banking channels. 


7. The formal complaint was filed on December 4, 1972 which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the total invoice price pursuant 
to the term of the original contract, less $700 already paid. Re- 
spondent contends, however, that the first contract has been super- 
seded by the modified contract and that any liability would be 
adjusted by the changes therein agreed to. Respondent further 
contends that it should be given credit for the $300 advanced to 
complainant’s truck driver. 


We cannot agree with complainant’s contention that by virtue 
of respondent’s breach of the modified contract in failing to pay 
according to the set terms therein, respondent therefore is sub- 
ject to liability according to the terms of the original contract. 
Complainant agreed that he was in breach of contract because of 
the late arrival of the shipment and the fact that the shipment 
contained a number of undersize watermelons. Under such cir- 
cumstances, where the buyer accepts the shipment in spite of the 
breach, he may deduct damages resulting therefrom from the 
price due under the contract, U.C.C. §2-717. It is not necessary 
to determine whether the reduced invoice price in this circum- 
stance realistically represents the actual damages from complain- 
ant’s breach, because complainant agreed to a modification of 
the contract. In such a case, as is the position of the respondent, 
the modified agreement takes the place of the original contract 
and is binding upon the parties, U.C.C. §2-209(1). Therefore, 
any liability of the respondent results from his failure to pay the 
full invoice price of the modified agreement, not the original con- 
tract. 
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Complainant further contends that respondent’s payment of 
$300 to the truck driver does not relieve respondent of liability 
of that amount to complainant. The verified complaint indicates 
that the truck driver was authorized by complainant to accept 
payment for the shipment. For this purpose he was acting as an 
agent for the complainant. The applicable general agency rule 
in this case is receipt by an agent is receipt by the principal U.S. 
v. Pfister, 205 F. 2d 538, 541 (1953), and a discharge is effective, 
where there is apparent authority to receive payment, even 
though the agent misappropriates the payment, Peterson v. Pa- 
cific American Fisheries, 108 Wash. 63 (1919), 183 P 79; 60 Am 
Jur 2d, Payment § 73. Respondent’s liability to complainant, 
therefore, is discharged in the amount he paid to complainant’s 
agent. 


In conclusion we find that respondent is liable to complainant 
for the modified invoice price of $1,780.75 less $300 paid to com- 
plainant’s agent and $700 paid to complainant, or $780.75. The 
failure of respondent to pay this amount is a violation of section 
2 of the act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $780.75 with interest thereon 
at the rate of 8% per annum from September 1, 1972 until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,408) 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. PACA 
Docket No. 2-2886. Decided August 10, 1973. 


Interstate commerce—Failure to establish—Jurisdiction—Lack of—Dismissal 


Where complainant failed to establish that the potatoes were to be shipped 
in interstate commerce, the Secretary’s jurisdiction has not been es- 
tablished, and the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Daniel W. Wentzel, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $166.77 in con- 
nection with a contract for the purchase of potatoes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer denying liability in connection with 
this transaction. 


Since the amount of damages claimed does not exceed $3,000 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions, by 
means of sworn statements. Complainant filed an opening state- 
ment; respondent filed an answering statement, and complainant 
filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Maine Packers, Inc., whose 
address is RFD No. 3, Box 54, Caribou, Maine. 


2. Respondent is a corporation, Maine Banana Corporation, 
whose address is P. O. Box 1316, Lewiston, Maine. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about the 24th day of June, 1972, complainant, by 
oral contract, sold to respondent one truckload, consisting of 4,000 
baled Vent-Vue 10 pound bags of Katahdin potatoes, being a per- 
ishable agricultural commodity, at the agreed price of 45 cents 
per bag. 


4. Complainant shipped on June 24, 1972, from a loading point 
in the State of Maine to respondent at Lewiston, Maine, one truck- 
load consisting of 4,000 baled Vent-Vue 10 pound bags at Katah- 
din potatoes. 


5. Respondent accepted the shipment of potatoes, but maintains 
that 327 bags were “rotten” and has refused to pay for them. 
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6. The formal complaint was filed on December 26, 1972, which 
was within the nine months after accrual of the cause of action 
alleged herein. 


CONCLUSIONS 


Complainant brings this action to collect for the balance 
claimed due, representing 45 cents per bag, for 327 bags of po- 
tatoes. 


It is fundamental that the Secretary has no jurisdiction over 
a transaction unless the transaction was in interstate commerce. 
Complainant has the burden of proving that the parties contem- 
plated movement of the potatoes in interstate commerce. Com- 
plaint alleges the parties, at the time of the sale, contemplated 
the potatoes would be shipped in interstate commerce, but has 
failed to submit any evidence to support this allegation. Respond- 
ent denies this allegation. It is our opinion that the complainant 
has failed to sustain his burden of proof. Accordingly, without 
a showing by the complainant that the produce involved herein 
was shipped in interstate commerce or was purchased in contem- 
plation thereof, we conclude that the Secretary’s jurisdiction has 
not been established and the complaint should be dismissed. Al- 


exander Anasky v. Clifton Fruit and Produce, Inc., 25 A.D. 1504. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,409) 


EADY AND ASSOCIATES v. GUGENHEIM Co. PACA Docket No. 2- 
2748. Decided August 17, 1978. 


Lettuce—Weight requirements—Express warranty—Breach of—Dismissal 


Where complainant warranted the lettuce to be 50 to 52 pounds per carton, 
and shipped lettuce which did not conform to said weight, respondent’s 
rejection thereof was not without reasonable cause. The complaint, 
therefore, is dismissed. 


John R. Catlin, Newport Beach, California, for complainant. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,084.20 in 
connection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure the parties were given the oppor- 
tunity to submit additional evidence in support of their respective 
positions by means of verified statements. Neither party filed ad- 
ditional evidence or a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James M. Benson, 
Robert L. Bergen, Wesley H. Mathews, Robert R. Graham, Rob- 
ert R. Kressin, Joseph T. Eady, John C. Monday, Frank Pavel, 
Clyde S. Rights and Louis B. Vogt, doing business as Eady and 
Associates, whose address is P. O. Box 298, El] Centro, California. 


2. Respondent is a partnership composed of Jacob Elton Gugen- 
heim, Joseph Johnson Gugenheim, and Mrs. Jacob Elton Gugen- 
heim, doing business as Gugenheim Co., whose address is P. O. 
Box 8276, San Antonio, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about March 10, 1972, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 802 car- 
tons of California lettuce, grade U.S. No. 1, weight 50-52 pounds 
per carton, good green color, “Joseph T” brand, at the agreed 
price of $1.10 per carton, plus vacuum cooling at $.30 per carton 
or a total of $1.40 per carton f.o.b. at shipping point for ship- 
ment to San Antonio, Texas, for a total invoice price of $1,122.80. 
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4. The contract was negotiated by Wilson Davis Company, a 
brokerage firm located in San Antonio, Texas, which issued a 
memorandum of sale in connection with the transaction. 


5. On March 10, 1972, pursuant to the foregoing contract, com- 
plainant shipped by truck from E] Centro, California, to respond- 
ent at San Antonio, Texas, 802 cartons of California lettuce. 


6. On March 13, 1972, the shipment arrived at destination in 
San Antonio, Texas. On the same day, at 10 a.m., a Federal in- 
spection of the shipment for gross weight only, basis 50-52 
pounds, was made at respondent’s request. The inspection report, 
in relevant part, read: 


GROSS WEIGHT RANGE FROM 42 to 56, AVERAGE 47 
POUNDS PER CARTON, WITH 78% UNDER CON- 
FIRMED GROSS WEIGHT, INCLUDING 60% UNDER 48 
POUNDS, AND 52% UNDER 47 POUNDS. 


7. On March 18, 1972, following the inspection, respondent re- 
jected the shipment. Complainant instructed the broker to sell the 
load for the account of whom concerned. Complainant realized 
net proceeds of $38.60 on the resale (proceeds of $675 minus 
freight and handling of $636.40). 


8. The formal complaint was filed on September 1, 1972, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The first issue in dispute in this case is what, if any, warranty 
of weight per carton was given by complainant to respondent. 
Complainant contended that the express warranty of weight per 
carton was for approximately 50 pounds. On the other hand, re- 
spondent alleged that the warranty was for 50 to 52 pounds per 
carton. In support of its allegation, respondent offered a copy of 
the broker’s memorandum of sale, dated March 9, 1972, covering 
802 cartons of lettuce, with a notation “50-52#” contained there- 
on. While the broker’s memorandum of sale is not the contract, 
it is evidence of the contract (and in this case the only evidence 
other than the verified statements of the parties) when not ob- 
jected to promptly by either party. Hogue v. Pacific Cherry Fruit 
Co., 18 A.D. 900; Anonymous, 11 A.D. 825. Complainant failed 
to object to this term promptly. There is no evidence to show that 
the parties agreed otherwise. We conclude that the weight re- 
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quirement of 50 to 52 pounds per carton was an express warranty 
given by complainant to respondent. 


Pursuant to a Federal inspection made of the shipment on 
March 138, 1972, the lettuce involved herein was certified as hav- 
ing an average weight of 47 pounds per carton at destination, 
(see Finding of Fact No. 6). Since this is the only evidence of 
the carton weight of the shipment at destination, we conclude 
that the average weight per carton on arrival at San Antonio, 
Texas, was 47 pounds. 


The parties disagreed, however, as to whether the per-carton 
weight at shipping point was in compliance with the contract 
terms. Complainant alleged that it substantially performed the 
contract of sale since the lettuce at shipping point averaged over 
48 pounds per carton, a deviation of less than 2 pounds per carton. 
In support of this position, complainant offered copies of weight 
bills from San Antonio on March 13, 1972, and Holtville, Cali- 
fornia, on March 9, 1972, as evidence of the weight of the lettuce 
at shipping point after cooling (the gross weight at shipping 
point after cooling minus the fare, or empty weight of the truck 
at destination). 


The average carton weight of lettuce at shipping point after 
cooling should be calculated by adding the cooling and long haul 
transit loss to the 47 pound average carton weight certified in 
the Federal inspection report of March 13, 1972. We take official 
notice that a publication of the U.S. Department of Agriculture, 
market research report No. 497 “Field Trimming of Lettuce’, 
dated September 1961, showed 2.4 percent for cooling loss and 
.07 percent for long haul transit loss. Expressed in pounds using 
a 50-pound carton as a base, this would allow a cooling and long 
haul transit loss of 1.6 pounds per carton. Applying this compu- 
tation to the 47 pound average above, the average weight per 
carton at shipping point before cooling comes out to 48.5 pounds 
per carton (47 plus 1.5 pounds cooling and long haul transit loss). 
In view of the foregoing, we conclude that the weight of the let- 
tuce shipment at shipping point prior to cooling averaged 48.5 
pounds per carton and that this weight differential was a ma- 
terial breach of the express warranty of 50 to 52 pounds per 
carton given by complainant to respondent. 


It is a well-established legal principle that there can be no sub- 
stantial performance of an express warranty. Since complainant 
warranted the lettuce to be 50 to 52 pounds per carton and the 





1544 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1544 


lettuce shipped did not conform to that warranty, we further 
conclude that respondent’s rejection was not without reasonable 
cause nor in violation of section 2 of the act. Therefore, the com- 
plaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 15,410) 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. PACA 
Docket No. 2-2885. Decided August 17, 1973. 


Contract—Breach of—Burden of proof—Failure to 
sustain—Liability——Reparation 


Where respondent failed to sustain its burden of proof of a breach of contract 
by complainant with respect to the potatoes in issue herein, respondent 
is liable to complainant for the full contract price thereof, $2,423.50, 
less the undisputed amount of $917.00 awarded complainant in an earlier 
order, for a balance of $1,506.50 for which reparation is awarded herein. 


Complainant pro se. 


Respondent pro se. 
Daniel L. Wentzell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $2,423.50 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, admitting that it owed complainant $917, and de- 
nying liability as to the balance claimed. 


Pursuant to the admission contained in respondent’s answer, 
and in accordance with section 7(a) of the act (7 U.S.C. 499g), 
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an order was issued on June 24, 1969, requiring respondent to 
pay complainant $917 as an undisputed amount. Respondent’s lia- 
bility for the remaining disputed amount was left for subsequent 
determination in the same manner and under the same procedure 
as would have been the case if no order for payment of the un- 
disputed amount had been issued. 


Since the amount of damages claimed does not exceed $3,000 
the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Maine Packers, Inc., whose 
address is RFD #3, Box 54, Caribou, Maine. 


2. Respondent is a corporation, Maine Banana Corporation, 
whose address is P.O. Box 1316, Lewiston, Maine. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 


8. On or about the 8th day of July, 1972, in the course of inter- 


state commerce, complainant by oral contract sold to respondent 
one truckload consisting of 3,700 10-lb. Vent-Vue bags of U.S. 
No. 1 round white potatoes, at the agreed price of 65 1/2 cents 
per bag delivered at Lewiston, Maine. 


4. Complainant shipped on the 8th day of July, 1972, from 
loading point in the State of Virginia, to respondent at Lewis- 
ton, Maine, 3,700 10-lb. Vent-Vue bags of potatoes in a truck 
bearing a license number 5889KC NC. 


5. Upon arrival of said shipment at destination, respondent 
accepted the commodity in compliance with said contract of sale 
but has since failed to pay complainant the agreed purchase price 
thereof. 


6. The formal complaint was filed on December 26, 1972 which 
was within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Respondent received and accepted the potatoes involved herein 
and thereby became liable to complainant for the agreed purchase 
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price thereof, less any provable damages sustained by respondent 
as a result of any breach of contract on the part of the complain- 
ant. United Packing Company v. Connecticut Celery Company, 16 
A.D. 810. The burden of proving both breach and damages, by a 
preponderance of the evidence, rests upon respondent. 


In its effort to prove a breach of contract by complainant, re- 
spondent submitted, as an exhibit to its answer, a copy of a let- 
ter, dated July 11, 1972, to Mr. Bud Ayers, Maine Packers, Inc. 
signed by Norman Maples, Produce Manager for Maine Banana 
Corporation stating that the potatoes upon receipt were a “hell- 
uva” mess. Such a letter is insufficient to show the condition of the 
potatoes on arrival, Harry V. Ellithorpe & Son v. Wester Broth- 
ers, Inc., 19 A.D. 419. 


Respondent also submitted the unsworn statement of George 
S. Davis, a Lewiston Garbage Collector, saying that on July 21, 
1972, he removed from respondent’s place of business 2400 bags 
of potatoes “not fit for human consumption’. This statement is 
also insufficient. As held in Northwest Arkansas Produce Com- 
pany, Inc. v. Creasy Company, 27 A.D. 760, the fact that respond- 
ent may have dumped some of the shipment ten days after ar- 
rival does not establish they failed to meet contract requirements 
on the date of arrival. 


It is concluded that respondent has failed to show a breach of 
contract on the part of complainant, and he is therefore indebted 
to complainant for the full contract price of $2,423.50. This 
amount should be reduced by the order for the undisputed amount 
of $917.00 issued in complainant’s favor on March 1, 1973, leav- 
ing $1,506.50 due and owing to the complainant from respondent. 
Respondent’s failure to pay complainant such amount is a viola- 
tion of section 2 of the act for which complainant should be 
awarded reparation with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,506.50 with interest thereon 
at the rate of 8% per annum from August 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,411) 


O’MALLEY COMPANY, a/t/a E. E. O’MALLEY COMPANY v. JOHN 
INGLIS FROZEN Foops COMPANY. PACA Docket No. 2-2337. 
Decided August 22, 1973. 


Contract—Binding—Brokerage fees—Liability for—Reparation 


Where binding contractual obligations evolved upon acceptance of a definite 
offer solicited by complainant from Marsh Supermarkets, Inc. to pur- 
chase produce supplied by respondent, respondent became contractually 
obligated to supply Marsh Supermarkets, Inc. with its seasonal produce 
needs, and obligated to complainant for brokerage fees on said deliveries. 
Respondent is liable to complainant for brokerage fees which accrued 
on such shipments until May 31, 1971, for the amount stipulated, 
$1,488.53, for which reparation is awarded, plue an additional amount 
allowed complainant for fees and expenses in connection with the hear- 
ing herein. 

The counterclaim is dismissed. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 


Richard W. Johnson, Stockton, California, for respondent. 
Harold S. Petersen, Presiding Officer. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $3,100 for brokerage 
fees allegedly due in connection with the sale of various frozen 
perishable agricultural commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included a 
counterclaim requesting an award of reparation in the amount of 
$2,000 for an alleged overpayment of brokerage fees arising out 
of the same transactions. 


An oral hearing was held at Modesto, California, on October 
18 and 19, 1972. Both parties were represented by counsel, and 
various witnesses testified. At the hearing, the parties settled all 
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of their claims except the one represented by Sales Confirmation 
No. 1140. As to that claim, it was stipulated that if complainant 
prevailed, the reparation award should be $1,488.53, plus fees 
and expenses, and if not, respondent would be awarded $181.25, 
plus fees and expenses, on its counterclaim. After the hearing, 
both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Elmer E. O.Mal- 
ley and Edward E. O’Malley, doing business as O’Malley Com- 
pany and also trading as E. E. O’Malley Company, whose address 
is 5670 Milwaukee Avenue, Chicago, Illinois. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent, John Inglis Frozen Foods Company, is a cor- 
poration whose address is Box 3111, Modesto, California. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. For several years prior to 1970, respondent employed com- 
plainant as its exclusive broker to negotiate the sale of various 
frozen agricultural commodities to Marsh Supermarkets, Inc., 
Yorktown, Indiana. Complainant would issue a written Sales Con- 
firmation to the buyer and respondent setting forth requirements 
estimated to be needed between certain dates. No other broker- 
age memorandum or written contract was ever used. Respondent 
would pay complainant a 3 percent brokerage fee after the com- 
modities were delivered to the buyer, based on the purchase price 
of the amount actually delivered rather than the estimate. 


4. In January, 1970, respondent requested complainant to ob- 
tain an estimate from Marsh Supermarkets, Inc., of its require- 
ments for certain frozen perishable agricultural commodities to 
be needed between June 1, 1970, and May 31, 1971. Complainant 
obtained the estimate and issued written Sales Confirmation No. 
1140 therefor to the buyer and respondent on or about January 
23, 1970. 


5. On or about February 16, 1970, respondent returned its copy 
of Sales Confirmation No. 1140 to complainant with a letter read- 
ing in part: “We will hold this order for confirmation in abey- 
ance until May and at that time, will enter the quantities con- 
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firmed on your Sales Memo No. 1140 less any existing carryover 
Saks” 


6. On or about April 24, 1970, respondent advised complain- 
ant that in the near future respondent would be appointing an- 
other broker to represent it on the Marsh account and that it 
would continue to pay complainant brokerage thereon only until 
July 1, 1970. 


7. The commodities described on Sales Confirmation No. 1140 
were in fact sold for respondent to Marsh Supermarkets, Inc., 
and the parties hereto have stipulated that the brokerage fees on 
such commodities delivered between July 1, 1970, and May 31, 
1971, would amount to $1,488.53 if respondent is liable to com- 
plainant for brokerage thereon. Complainant has conceded that 
all brokerage fees for such commodities delivered through June, 
1970, have been paid. 


8. An informal complaint was filed on May 26, 1970, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contended that it was not liable to complainant be- 
cause Sales Confirmation No. 1140 was not a binding contract or, 
even if it was, the parties had agreed to terminate it. Respondent 
also contended that complainant had defaulted on its obligations 
as a broker so that respondent should be excused from any ob- 
ligations it might otherwise have had. 


At various times in these proceedings, respondent has advanced 
arguments to support its proposition that no binding contract 
was created between it and Marsh Supermarkets, Inc., from which 
complainant’s brokerage fees would emanate. In essence, the con- 
tention was made that the Sales Confirmation form represented 
only a tentative reservation and was in no way a contractual 
commitment. However, in this regard, we find that such confirma- 
tion evidences a definite offer solicited by complainant from Marsh 
Supermarkets, Inc., to purchase produce supplied by respondent. 
As such, binding contractual obligations evolved when this offer 
was accepted by respondent upon receipt of same from the 
broker-complainant without timely objection and in view of the 
prior course of dealings between the parties. Consequently, re- 
spondent was contractually obligated to supply Marsh Super- 
markets, Inc., with its seasonal produce needs and, likewise, re- 





1550 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1547 


spondent became liable to complainant for brokerage fees on such 
deliveries. 


Thus, it is hereby concluded that respondent is liable to com- 
plainant for brokerage fees that accrued in regard to shipments 
made to Marsh Supermarkets, Inc., until May 31, 1971. We find 
that it is at this time that the business arrangement between 
complainant and respondent will be deemed to have terminated. 
It was the custom of complainant and respondent to couch their 
brokerage agreement in the form of the aforementioned Sales 
Confirmation. The evidence is uncontroverted that respondent’s 
employee asked complainant in January to obtain the estimated 
requirements for Marsh’s summer pack. Respondent’s sales man- 
ager testified in effect that he expected non-binding, oral estimates 
- at that time, to be followed by written Sales Confirmations six to 
eight weeks prior to the beginning of the actual summer pack. 
The evidence shows, however, that this had not been the practice 
followed by complainant and respondent in 1969, when the Sales 
Confirmation was issued 14 weeks before the summer pack began 
and was not objected to by respondent. We cannot say that issu- 
ing it 18 weeks before the 1970 season, especially when respond- 
ent requested estimated requirements at that time, and when all 


of the requirements on complainant’s confirmations were only es- 
timates was beyond the ambit of the usual course of dealing be- 
tween the parties. 


Respondent’s contention that the parties agreed to terminate 
the contract in February, 1970, is without substantial merit. 
There is simply no evidence of such an agreement. Moreover, the 
letter returning Sales Confirmation No. 1140 did not indicate 
that it was being terminated, but only that the order was being 
held in abeyance until May, at which time respondent would en- 
ter the quantities confirmed. This is consistent with the facts that 
all of O’Malley’s confirmations on the Inglis-Marsh account were 
for estimated requirements, that the actual orders frequently 
varied therefrom, and that commissions were paid on the basis 
of actual deliveries. 


Respondent’s last effort to avoid liability for the commission 
on the order which O’Malley obtained from Marsh is based on 
the theory that O’Malley defaulted. There is considerable evi- 
dence, all hearsay, that Marsh was not satisfied with O’Malley’s 
services and that if respondent did not change brokers, Marsh 
would change suppliers. Even if this evidence is considered in the 
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light most favorable to respondent, it established only that Marsh 
was dissatisfied. Unless otherwise agreed, the broker is entitled 
to his commission if he has negotiated a valid and binding con- 
tract. 7 CFR 46.28(b); Freshpict Foods, Inc. v. Rocky Produce, 
Inc., 31 A.D. 895 (1972). There is no reliable evidence that O’Mal- 
ley ever expressly agreed to do more than that. While a broker 
may provide additional orders from him, his only legal obliga- 
tion to the seller, unless otherwise agreed, is to obtain a sale or 
a contract to sell. This O’Malley did. 


If Marsh was dissatisfied with O’Malley’s services, it could have 
refused to place its summer pack order through O’Malley. If re- 
spondent wished to avoid liability to O’Malley, it could have asked 
someone else to obtain Marsh’s estimated requirements for the 
summer pack. We conclude that the real reason why the buyer 
and seller continued to deal with O’Malley, and the real reason 
Sales Confirmation No. 1140 was returned to O’Malley to be held 
in abeyance, was that they had not yet decided whether to con- 
tinue to use O’Malley as a broker. 


Upon viewing the evidence, it is clear that complainant has 
conceded that its brokerage fees have been paid through June, 
1970. Thus, in light of our previous conclusions, we find that com- 


plainant has sustained its cause of action against respondent in 
regard to fees from this date to May 31, 1971. As stipulated, the 
amount to be awarded herein to complainant will be $1,488.53. 
Failure of respondent to pay this amount to complainant 
promptly is a violation of section 2 of the act, for which repa- 
ration should be awarded with interest. 


Further, although complainant claimed fees and expenses in 
connection with the oral hearing herein totaling $1,465.60, re- 
spondent objected to $567.20 of that amount on the graund that it 
represented expenses of a party who served as a witness and that 
parties are not entitled to witness fees. We agree that the general 
rule precludes witness fees for parties. Under the act, however, 
complainants are often expected to travel long distances for oral 
hearings at the place of business of respondent. They are entitled 
to their reasonable expenses incurred in connection with those 
hearings. 7 CFR 47.19(d) (2) (v). However, upon analyzing the 
amount of $567.20 objected to, we do not believe that complain- 
ant’s alleged mileage expenses of $495.20 are reasonable, and, in 
the absence of more specific evidence in this regard, we reduce 
them to $252, which the affidavit of complainant’s counsel shows 
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to be the round-trip air fare between the places of business of 
complainant and respondent. Also, since complainant is not en- 
titled to witness fees, a claimed appearance fee of $40 must be 
disallowed. This reduces claimant’s personal expenses to $252 
travel plus $32 subsistence or a total of $284 instead of $567.20. 


Claimant’s total fees and expenses related to the hearing accord- 
ingly amount to $1,182.40. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,488.53 with interest there- 
on at the rate of 8 percent per annum from May 31, 1971, until 


paid, plus $1,182.40 costs, with interest thereon at the rate of 8 
percent per annum from the date of this order until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,412) 


In re THOMAS D. PALELLA COMPANY. PACA Docket No. 2-2946. 
Decided August 28, 1973. 


Net proceeds of sale—Failure to make prompt and full payment—Wilfull, 
flagrant and repeated violations—Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein, respondent’s license issued pursuant to the Act is revoked. 


Moulton S. Dowler, Jr., for complainant. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A Recommended Decision was filed on July 5, 1973, by Adminis- 
trative Law Judge John G. Liebert. No exceptions were filed by 
the respondent. The Recommended Decision and Proposed Order 
are hereby adopted as the final Decision and Order herein, except 
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that the sentence on page 7 reading “Accordingly, and in con- 
formity with a recent decision of the Judicial Officer establishing 
as a matter of policy that Complainant’s request for sanction 
should be followed (Jn re George Steinberg & Son, Inc., supra), 
Respondent’s license should be revoked” is omitted and is replaced 


by the following: 


Accordingly, in view of the respondent’s wilful, flagrant and 
repeated violations of the Act, respondent’s license should be 
revoked. See, e.g., In re Cloud and Hatton Brokerage, 18 Ag- 
riculture Decisions 547 (1959): In re Reese Sales Company, 
28 Agriculture Decisions 1150 (1969) ; In re Raymond Klein, 
15 Agriculture Decisions 1152 (1956) ; In re Nate Rosenthal; 
15 Agriculture Decisions 441 (1956) ; In re Southern Trans- 
portation Company, 12 Agriculture Decisions 743 (1953). 
Revocation of the respondent’s license was recommended by 
the complainant, and in determining sanctions to be imposed 
under a regulatory statute, “great weight should be given to 
the recommendation of the officials charged with the respon- 
sibility for administering the regulatory program.” In re 
George Rex Andrews, 32 Agriculture Decisions , decision 
issued March 8, 1973. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on April 12, 1973, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. Respondent, a licensed broker under the Act, was 
charged with willful, flagrant and repeated violations of section 
2 of the Act (7 U.S.C. 499b) for alleged failure to make full pay- 
ments, and failure to make prompt payments, to his principals of 
the net proceeds received by him for perishable agricultural com- 
modities sold in interstate commerce for their accounts. 


Copies of the complaint and Rules of Practice governing pro- 
cedures under the Act were forwarded to Respondent by the Hear- 
ing Clerk by certified mail on April 13, 1973. The letter serving 
the complaint was returned to the Hearing Clerk as undelivered 
mail. In conformity with section 47.4 of the Rules of Practice (7 
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CFR 47.4), service was then attempted by regular mail on May 
14, 1978. 


On June 13, 1973, Complainant moved for the issuance of an 
order pursuant to sections 47.30(b) and (c) of the Rules of Prac- 
tice (7 CFR 47.3(b) (c)), which provides that failure of a re- 
spondent to respond to the allegations in a complaint within 20 
days from receipt thereof and requesting oral hearing constitutes 
admission of the allegations and waiver of hearing, in which 
event the Hearing Examiner (Administrative Law Judge) shall 
prepare his report based upon the material allegations in the com- 
plaint. In conformity with the cited sections of the Rules of Prac- 
tice this Administrative Law Judge, having determined that Re- 
spondent was properly served in accordance with the regulations 
and that no answer has been filed to the complaint, issues this 
Recommended Decision. The findings of fact set forth herein are 
identical with the substantive allegations in the complaint, which 
are deemed to have been admitted by Respondent’s failure to file 
an answer (7 CFR 47.30(b)). 


FINDINGS OF FACT 


1. Respondent, Thomas D. Palella Company, is an Illinois cor- 
poration whose mail address is 1525 North Laramie Avenue, Chi- 
cago, Illinois 60639. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 710387 was issued to Respondent on September 18, 1970. This 
license has been renewed annually and next is subject to renewal 
on or before September 18, 1973. 


8. During April 1972, while acting as a broker, Respondent 
negotiated for its principal, Wileman Bros. and Elliott, Inc., Cut- 
ler, California, contracts of purchase and sale for six lots of 
oranges, a perishable agricultural commodity, to a buyer in IIli- 
nois. All transactions were in interstate commerce. Respondent 
invoiced the buyer for each lot of oranges, collected the agreed 
purchase price for each lot of oranges but failed to remit these 
sums to the seller. The details of these transactions are set forth 
below: 
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Quantity Date Date Net Amount 
of Buyer Payment Due 
Oranges Paid Due Seller Seller 


1,000 ctns 5/8/72 5/13/72 $ 2,769.05 
1,000 ctns 5/8/72 5/13/72 2,400.00 
1,050 ctns 5/8/72 5/13/72 2,572.50 
1,050 ctns 5/8/72 5/13/72 2,572.50 
725 ctns 5/8/72 5/13/72 2,356.25 
1,050 ctns 5/8/72 5/13/72 2,853.75 
Total $15,524.05 
Payments 1,324.05 

Balance due and unpaid as of 1/2/73 $14,200.00 


4. During the period October 1971, through April 1972, while 
acting as a broker for two California sellers Respondent negoti- 
ated for its principals contracts of purchase and sale for 12 lots 
of fruit, all being perishable agricultural commodities, to three 
buyers in Illinois. All transactions were in interstate commerce. 
Respondent invoiced the buyers for each lot of fruit, collected 
the agreed purchase price for each lot of fruit, but failed to re- 
mit promptly to the sellers the sums it collected. The details of 
these transactions are set forth below: 
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5. The acts of Respondent in failing to make full payment and 
full payment promptly of the agreed purchase prices collected 
for, and due, its principals, as alleged in paragraphs 3 and 4 of 
this complaint, constitute willful, flagrant, and repeated violations 
of section 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


Respondent’s failure to make full payment and failure to make 
prompt payment to his principals of the net proceeds received by 
him for perishable agricultural commodities sold in interstate 
commerce for their accounts, as found in paragraphs 3 and 4 of 
the findings of fact constitutes willful, repeated and flagrant vio- 
lations of section 2(4) of the Act (7 U.S.C. 499b(4)). Jn re Col- 
ony Fruit & Produce Distributors, Inc., 25 Agriculture Decisions 
1062, 1071 and cited cases. 


Complainant’s motion, filed on June 13, 1973, for the entry of 
a default order in accordance with section 47.30(c) of the Rules 
of Practice, was accompanied by a proposed order to the effect 
that the facts and circumstances of Respondent’s violations should 
be published and that Respondent’s license should be revoked. A 
copy of this motion and proposed order was served on Respond- 
ent by the Hearing Clerk on June 13, 1973, by certified mail. On 
July 3, 1973, the Hearing Clerk certified that this certified mail 
was returned by the postal authorities as “unclaimed”. 


While the allegations in the complaint and the findings of fact 
do not disclose that Complainant was afforded an opportunity 
to demonstrate or achieve compliance with all lawful require- 
ments of the Act, as required by 5 U.S.C. 558(c) (2) before revo- 
cation of a license, it has been held by the Judicial Officer in re- 
cent decisions that the finding of willfulness, as alleged and found 
herein, does not require prior opportunity to demonstrate or 
achieve compliance with the Act in the facts and circumstances 
similar to those presented herein. (Eg. In re Euel Jessee McMor- 
ris and John Daniel Holman, d/b/a McMorris-Holman Produce 
Company, 31 A.D. 1176; In re Tasty Snacks, Inc., 32 A.D. : 
decided January 19, 1973; In re Portion Control Foods, Inc., Trad- 
ing as Schiro Produce Company, 32 A.D. , decided May 10, 
1973. Cf. also, In re George Steinberg & Son, Inc., 32 A.D. . 
decided January 18, 1973). Accordingly, and in conformity with 
a recent decision of the Judicial Officer establishing as a matter 
of policy that Complainant’s request for sanction should be fol- 
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lowed (In re George Steinberg & Son, Inc., supra), Respondent’s 
license should be revoked. It is appropriate and proper that the 
facts and circumstances of Respondent’s violations should be pub- 
lished (Cf. In re Ripley Vegetable Company, 24 A.D. 360, 365; In 
re Kelly & Weatherington, Inc., 23 A.D. 715, 717; and the above 
cited cases, supra.) 

PROPOSED ORDER 


The facts and circumstances of Respondent’s violation of the 
Act shall be published, and Respondent’s license, issued pursu- 
ant to the Act, is hereby revoked. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


DISMISSAL—BANKRUPTCY 
(No. 15,413) 


SANTIAGA RANCH v. NEIMAN Bros. PACA Docket No. 2-2525. In 
order issued August 9, 1973, by Donald A. Campbell, Judicial 
Officer. 


DISMISSAL—SETTLEMENT 
(No. 15,414) 


C. KALIL FRUIT & VEGETABLE Co. v. SAM PETRO FRUIT AND VEG- 
ETABLE SALES. PACA Docket No. 2-2728. In order issued Au- 
gust 23, 1973, by Donald A. Campbell, Judicial Officer. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 


(No. 15,415) 


GROWERS EXCHANGE, INC. v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3066. In order issued August 22, 1973, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 15,416) 

WILLIAM B. HUBBARD v. SOUTHWEST PRODUCE, INC. PACA Docket 
No. 2-8049. In order issued August 22, 1973, by Donald A. 
Campbell, Judicial Officer. 

(No. 15,417) 

WILLIAM B. HUBBARD v. SOUTHWEST PRODUCE, INC. PACA Docket 
No. 2-8052. In order issued August 22, 1973, by Donald A. 
Campbell, Judicial Officer. 

(No. 15,418) 

MEYER TOMATOES v. SOUTHWEST PRODUCE, INC. PACA Docket 
No. 2-3050. In order issued August 22, 1973, by Randall E. 
Wilbert, Acting Judicial Officer. 


(No. 15,419) 


J. R. NORTON COMPANY v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3-48. In order issued August 23, 1973, by Don- 


ald A. Campbell, Judicial Officer. 
(No. 15,420) 


CHEYENNE FARMS, INC. v. AGRI-EMPIRE. PACA Docket No. 2- 
3009. In order issued August 24, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 15,421) 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRODUCE. PACA 
Docket No. 2-3056. Reparation of $401.50 with 8 percent in- 
terest from December 1, 1972, awarded complainant against 
respondent in order issued August 1, 1973, by Randall E. 
Wilbert, Acting Judicial Officer. 
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(No. 15,422) 


D. R. (BUD) SHAFFER, INC. v. SHIPPERS SERVICE Co., INC. PACA 
Docket No. 2-3057. Reparation of $3,222.50 with 8 percent 
interest from November 1, 1972, awarded complainant 
against respondent in order issued August 2, 1973, by Ran- 
dall E. Wilbert, Acting Judicial Officer. 


(No. 15,423) 


WILLIAM B. HUBBARD v. HUNTSVILLE PRODUCE COMPANY, INC. 
PACA Docket No. 2-3058. Reparation of $1,725.00 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued August 2, 1973, by Ran- 
dall E. Wilbert, Acting Judicial Officer. 


(No. 15,424) 


I. KALLISH & SONS v. MEL RESNICK WHOLESALE PRODUCE COM- 
PANY. PACA Docket No. 2-3061. Reparation of $1,426.35 
with 8 percent interest from November 1, 1972, awarded 
complainant against respondent in order issued August 2, 
1973, by Randall E. Wilbert, Acting Judicial Officer. 


(No. 15,425) 


RALPH SAMSEL COMPANY v. HUNTSVILLE PRODUCE COMPANY, INC. 
PACA Docket No. 2-3059. Reparation of $8,837.50 with 8 
percent interest from June 1, 1973, awarded complainant 
against respondent in order issued August 2, 1973, by Ran- | 
dall E. Wilbert, Acting Judicial Officer. 


(No. 15,426) 


BODINE PRODUCE COMPANY v. HUNTSVILLE PRODUCE COMPANY, 
Inc. PACA Docket No. 2-3062. Reparation of $631.75 with 
8 percent interest from June 1, 1973, awarded complainant 
against respondent in order issued August 3, 1973, by Ran- 
dall E. Wilbert, Acting Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 15,427) 


WAYNE O. COOPER v. F & F Propuce Co. PACA Docket No. 2- 
3064. Reparation of $1,911.00 with 8 percent interest from 
January 1, 1973, awarded complainant against respondent 
in order issued August 3, 1973, by Randall E. Wilbert, Act- 
ing Judicial Officer. 


(No. 15,428) 


G-M MARKETING Co. v. SAN-TEX VEGETABLE Co. PACA Docket 
No. 2-3065. Reparation of $131.25 with 8 percent interest 
from April 1, 1973, awarded complainant against respond- 
ent in order issued August 3, 1973, by Randall E. Wilbert, 
Acting Judicial Officer. 


(No. 15,429) 


MARLEE PRODUCE v. HART’S PRODUCE. PACA Docket No. 2-3063. 
Reparation of $1,530.75 with 8 percent interest from Sep- 


tember 1, 1972, awarded complainant against respondent in 
order issued August 3, 1973, by Randall E. Wilbert, Acting 
Judicial Officer. 


(No. 15,430) 


M. J. DUER & COMPANY, INCORPORATED v. MO BAR PRODUCE COM- 
PANY. PACA Docket No. 2-3068. Reparation of $770.75 with 
8 percent interest from October 1, 1972, awarded complain- 
ant against respondent in order issued August 7, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,431) 


DAVIS FARMS v. LUSTIG & FIERRO, INC. PACA Docket No. 2-3079. 
Reparation of $1,053.17 with 8 percent interest from March 
1, 1978, awarded complainant against respondent in order 
issued August 20, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 15,432) 


DE BRUYN PACKING Co. v. HADDAD PRODUCE Co. PACA Docket 
No. 2-3072. Reparation of $175.00 with 8 percent interest 
from April 1, 1973, awarded complainant against respondent 
in order issued August 20, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,433) 


MAX V. HERBOLD, INC. v. HUNTSVILLE PRODUCE COMPANY, INC. 
PACA Docket No. 2-3073. Reparation of $5,314.94 with 8 
percent interest from May 1, 1973, awarded complainant 
against respondent in order issued August 20, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,434) 


NORTHWEST FRUIT SALES, INC. v. PANNO & SONS, INC. PACA 
Docket No. 2-3076. Reparation of $1,539.50 with 8 percent 


interest from February 1, 1978, awarded complainant 


against respondent in order issued August 20, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,435) 


R. T. ENGLUND COMPANY v. HUNTSVILLE PRODUCE COMPANY, INC. 
PACA Docket No. 2-3074. Reparation of $3,440.00 with 8 
percent interest from June 1, 1973, awarded complainant 
against respondent in order issued August 20, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,436) 


B E P Propuce & ToMATO Co., INC. v. KELLY FRUIT Co., INC. 
PACA Docket No. 2-3075. Reparation of $1,423.73 with 8 
percent interest from January 1, 1973, awarded complainant 
against respondent in order issued August 21, 1978, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 15,437) 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket No. 2- 
3077. Reparation of $850.00 with 8 percent interest from De- 
cember 1, 1972, awarded complainant against respondent in 
order issued August 21, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,438) 


ROBERT COLWELL v. SAN-TEX VEGETABLE Co. PACA Docket No. 
2-3081. Reparation of $1,180.76 with 8 percent interest from 
March 1, 1973, awarded complainant against respondent in 
order issued August 21, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,439) 


GONZALES PACKING COMPANY v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3053. Reparation of $1,896.00 with 8 
percent interest from October 1, 1973, awarded complainant 


against respondent in order issued August 21, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,440) 


KEN SANDERS, INC. v. COEUR D’ALENE TRADING Co., INc. PACA 
Docket No. 2-3078. Reparation of $26,250.79 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued August 21, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,441) 


MARCHESE-FEGAN AND ASSOCIATES, INC. v. EDWARD Z. COOPER. 
PACA Docket No. 2-3080. Reparation of $740.25 with 8 per- 
cent interest from April 1, 1973, awarded complainant 
against respondent in order issued August 21, 1973, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 15,442) 


ASHMENT & TAYLOR, INC. v. “IDAHO DICK’”’ KASSATLY & Co., INC. 
PACA Docket No. 2-3082. Reparation of $5,391.84 with 8 
percent interest from February 1, 1973, awarded complain- 
ant against respondent in order issued August 23, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,443) 


LIONEL THERIAULT, INC. v. HADDAD PRODUCE Co. PACA Docket 
No. 2-3071. Reparation of $12,716.00 with 8 percent interest 
from June 1, 1973, awarded complainant against respondent 
in order issued August 23, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 
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Failure to pay promptly and in full 


ORDER 


On reconsideration and amending prior order 


PUBLICATION OF FACTS 
Wilfull, flagrant and repeated violations 


Failure to pay when due 


PURCHASE PRICE 
Failure to pay 1521 
Failure to pay when due es ... 1503 
Wilfull, flagrant and repeated violations nian 1503 
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REJECTION 


With reasonable cause 1527, 1540 


RESALE 


Net loss on 


SANCTION 


Revocation of license 


STIPULATION 


As to amount of reparation award 


UNLOADING 
Delay in 


WEIGHT REQUIREMENTS 
Express warranty of 


Failure to meet 


WILFULL, FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay promptly and in full . 1508, 1552 
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